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Jurisdiction of the Court 
 

 This devolutive appeal arises from an insurance-coverage dispute. Two 

judgments are being appealed; both are final judgments under La. C.C.P. Art. 

1915(B). In the first judgment, the trial court denied the insurer–defendant’s 

motion for summary judgment.1 In the second, the trial court granted the insured–

plaintiff’s motion for partial summary judgment on the issue of coverage, as 

authorized by La. C.C.P.Art. 966(D).2 On motion of both parties, the trial court 

designated both judgments as final judgments, expressly finding no just reason to 

delay this appeal.3 

 This devolutive appeal is timely under La. C.C.P. Art. 2087. The notice of 

judgment was mailed by the clerk of court on November 22, 2004.4 On January 18, 

2005, the trial court granted the insurer–defendant’s motion for devolutive appeal.5 

 Because the judgments are final under Art. 1915(B), and because the order 

of appeal was obtained timely, this Court has jurisdiction under La. C.C.P. Art. 

2088. 

                                                 
1 3 R. 567; see also Appendix, Exh. A. 
2 4 R. 774; see also Appendix, Exh. B. 
3 Id. 
4 4 R. 777. 
5 4 R. 779. 
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Statement of the Case 

 This is an insurance-coverage dispute. The plaintiff–insured, Broadmoor 

Anderson (“BRAC”), was the general contractor responsible for building the 

Hollywood Casino Hotel in Shreveport. BRAC engaged Tiede-Zoeller, Inc. as a 

subcontractor “to perform the ceramic-tile installation, including ceramic-tile 

work, joint sealants and finishes, including associated gypsum wall board, 

specifically including the guestroom shower floors and stalls ….”6 BRAC alleges 

that after substantial completion of the project, Hollywood notified BRAC that 

water was leaking from some shower pans installed by Tiede-Zoeller. BRAC 

further alleges that as general contractor, it was obligated to repair any defective 

workmanship in the project, including Tiede-Zoeller’s work. On investigation, 

Hollywood and BRAC determined that all shower pans in all guest rooms should 

be repaired. BRAC engaged Tiede-Zoeller to repair the shower pans, and BRAC 

incurred some additional expenses in repairing property damage caused by leaking 

shower pans. 

 BRAC made a claim for these expenses against National Union Fire 

Insurance Company of Louisiana, the liability insurer for the project. National 

Union had underwritten a commercial general liability (“CGL”) policy under 

which both BRAC and Tiede-Zoeller were deemed named insureds. National 

Union denied coverage on various grounds, principally because no accident 

triggering tort liability to any third party had occurred. Rather, National Union 

contended, the only expenses incurred by BRAC were bargained-for contractual 

obligations to repair its own and its subcontractor’s work. 

 BRAC sued National Union, seeking declaratory judgment of coverage, 

damages for alleged breach of contract, and statutory penalties and attorney fees. 
                                                 
6 Petition ¶ 5, 1 R. 3. 



 2

National Union answered, denying coverage on various grounds.7 BRAC then filed 

a motion for summary judgment, seeking a declaration of coverage, $1,464,934.26 

in damages, 10% statutory penalties, and attorney fees.8 

In support of its motion, BRAC offered the affidavit of Patrick Bartley, its 

project manager for the Hollywood Casino project.9 According to Bartley, 

Hollywood Casino claimed that the shower pans installed by Tiede-Zoeller were 

defective, and supported its claim with a report by the Ceramic Tile Institute of 

America (“CTI”). Bartley further testified that the leakage caused damage to other 

aspects of BRAC’s work: “drywall, metal studs, wall covering, carpet, wood and 

other finishes and elements of the work ….”10 Hollywood originally contracted 

with Andrews Flooring of Shreveport to repair the damage, at BRAC’s expense. 

After receiving the CTI report, BRAC hired Tiede-Zoeller to repair the shower 

pans, paying Tiede-Zoeller on a time-and-materials basis.11 

 BRAC’s $1,464,934.26 damage claim included $496,225 in lost revenue 

claimed by Hollywood Casino (due to guest rooms empty while repairs were 

conducted) plus the following elements charged by BRAC to repair its own and 

Tiede-Zoeller’s work:12 

Contract Labor $1,403.90 
Labor $99,282.70 
Burden $38,989.13 
Materials $230,594.64 
Subcontractor Costs $377,303.90 
Sales Taxes $142.08 
Andrews Flooring Costs $24,400.00 
Overhead @ 10% $126,834.14 
Profit @ 5% $69,758.77 

 

                                                 
7 1 R. 10-14. 
8 1 R. 16 et seq. 
9 1 R. 54 et seq. 
10 Id. 
11 1 R. 56, ¶ 13. 
12 1 R. 57, ¶ 15. 
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 National Union filed an opposition to BRAC’s motion and its own cross-

motion for summary judgment, seeking dismissal of BRAC’s suit. In response to 

National Union’s opposition, BRAC conceded that material issues of fact existed 

on the amount of its damage claim, but persisted in seeking partial summary 

judgment on the issue of coverage. 

Action of the Trial Court 

 At a hearing held April 20, 2004, the trial court denied National Union’s 

motion for summary judgment, and deferred a ruling on BRAC’s motion for partial 

summary judgment to allow further discovery.13 On June 21, 2004, the trial court 

signed a judgment to that effect.14 Eight days later, BRAC filed a motion to reset 

the hearing of its motion for partial summary judgment.15 After two reschedulings, 

the hearing of BRAC’s motion was held on October 19, 2004.16 At the conclusion 

of the hearing, the trial court granted BRAC’s motion for partial summary 

judgment on the issue of coverage.17 The parties jointly asked the trial court to 

designate its judgment as final, and the trial court agreed to do so.18 

Assignment of Errors 

 The trial court erred by: 

 (1) denying National Union’s motion for summary judgment;19 and 

 (2) granting BRAC’s motion for partial summary judgment on coverage.20 

                                                 
13 Transcript, 3 R. 574-77. 
14 3 R. 567 (Appendix, Exh. A). 
15 3 R. 570. 
16 4 R. 787 et seq. (transcript of hearing). 
17 Id. at 801. 
18 Id. 
19 3 R. 567 (judgment), 3 R. 576 (transcript), see also 1 R. 1 (minute entry). 
20 4 R. 774 (judgment), 4 R. 800-01 (transcript); see also 1 R. 2 (minute entry). 
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Issues Presented for Review 

 1. National Union’s CGL policy covers “damages” that the insured 

“becomes legally obligated to pay” because of property damage, if the property 

damage is caused by an “occurrence.” Does this grant of coverage encompass 

BRAC’s bargained-for contractual obligation to repair its own or its 

subcontractor’s defective work? 

 2. National Union’s policy generally excludes coverage of property 

damage for which the insured is obligated to pay because of “the assumption of 

liability in a contract or agreement.” Does this exclusion apply to BRAC’s 

contractual obligations to Hollywood at issue here? 

 3. National Union’s policy defines “occurrence” as “an accident, 

including continuous or repeated exposure to substantially the same general 

harmful conditions.” When the insured is obligated to repair its own work, due to 

its own (or its subcontractor’s) sloppy workmanship, has an insured accident 

occurred? 

 4. Alternatively, are some of BRAC’s claims against National Union 

excluded by: 

• Exclusion m, applicable to property that has not been physically injured, but 
has been taken out of service because of a deficiency in the insured’s work? 

• Exclusion n, applicable to repair or loss of use of work that has been 
withdrawn from use because of a known or suspected defect? 

Summary of the Argument 

 A liability insurance policy is not a performance bond, and is not intended to 

guarantee the quality of the insured’s work. The policy at issue here incorporates 

this well settled principle in several ways. 
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The policy covers “sums that the insured become legally obligated to pay as 

damages” because of an occurrence or accident. Courts and commentators interpret 

the quoted phrase as referring to tort liability, i.e., liability imposed by law, 

liability resulting from the breach of a duty imposed by law. This phrase does not 

contemplate costs that the insured incurs in fulfilling its own contractual 

obligations, which are simply costs of doing business. And here, any “damages” 

that BRAC owes Hollywood should not include expenses that BRAC incurred on 

its own account to repair the shower pans. 

The policy excludes coverage of property damage (including loss of use) for 

which the insured is obligated to pay because of the assumption of liability in a 

contract. Here, the sole source of any obligation owed by BRAC to Hollywood is 

the contract between those parties. BRAC is obligated to Hollywood because in 

that contract, BRAC assumed liability for any deficiency in its subcontractors’ 

work. And BRAC promised to indemnify Hollywood for any cost incurred by 

Hollywood due to the failure of a subcontractor to do its work according to the 

contract documents. These obligations spring from BRAC’s “assumption of 

liability in a contract,” and so are not covered. 

The policy covers only damages “caused by an ‘occurrence,’” and defines 

“occurrence” as an accident, including repeated exposure to substantially the same 

general harmful conditions. When the insured’s shoddy workmanship has damaged 

nothing except the insured’s own product or work, has an “occurrence” occurred? 

Louisiana caselaw is split on this question. But the general rule outside Louisiana 

is that when the only claim against the insured is for damage to the insured’s own 

work due to shoddy workmanship, no covered “occurrence” or accident has 

occurred. Application of that general rule here leads to this conclusion: There is no 

coverage, because there has been no “occurrence.” 



 6

Argument 

1. The standard of review. 

 Summary judgments are reviewed on appeal de novo. An appellate court 

thus asks the same questions as does the trial court in determining whether 

summary judgment is appropriate: whether there is any genuine issue of material 

fact, and whether the mover is entitled to judgment as a matter of law. Magnon v. 

Collins, 1998-2822 p. 5 (La. 7/7/99), 739 So.2d 191, 195. 

 This appeal requires the Court to construe National Union’s CGL policy. 

The Court’s role in interpreting an insurance policy is to determine the parties’ 

common intent. An insurance policy is a contract between the parties and should 

be construed by using the general rules of interpretation of contracts set forth in the 

Civil Code. Cadwallader v. Allstate Ins. Co., 2002-1637 p. 3 (La. 6/27/03), 848 

So.2d at 580. Those rules include the following: 

 Words and phrases used in an insurance policy are construed using their 

plain, ordinary, generally prevailing meaning, except for words that have acquired 

a technical meaning. See La. Civ. Code Art. 2047; see also Cadwallader p. 3, 848 

So.2d at 580; La. Ins. Guar. Ass’n v. Interstate Fire & Cas. Co., 93-0911 p. 5 (La. 

1/14/94), 630 So.2d 759, 763. A doubtful provision in a contract must be 

interpreted in light of the nature of the contract, equity, usages, the conduct of the 

parties before and after the formation of the contract, and of other contracts of a 

like nature between the same parties. La. Civ. Code Art. 2053. 

 Words susceptible of different meanings must be interpreted as having the 

meaning that best conforms to the object of the contract. La. Civ. Code Art. 2048. 

A provision susceptible of different meanings must be interpreted with a meaning 

that renders it effective and not with one that renders it ineffective. Id. Art. 2049. 
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Each provision in a contract must be interpreted in light of the other provisions so 

that each is given the meaning suggested by the contract as a whole. Id. Art. 2050. 

 Although a contract is worded in general terms, it must be interpreted to 

cover only those things it appears the parties intended to include. Id. Art. 2051. 

Ambiguity should be resolved by ascertaining how a reasonable insurance-policy 

purchaser would construe the clause at the time the insurance contract was entered. 

The Court should construe the policy to fulfill the reasonable expectations of the 

parties in the light of the customs and usages of the industry. La. Ins. Guar. Ass’n 

v. Interstate Fire p. 7, 630 So.2d at 764. 

 If, after applying the other general rules of construction, an ambiguity 

remains, then the policy is construed in the insured’s favor. Id. p. 6, 630 So.2d at 

764; La. Civ. Code Art. 2056. 

2. The phrase “legally obligated to pay as damages” refers to tort 
liability, not the insured’s contractual obligation to repair its own 
shoddy workmanship. 

 Thirty-two years ago, this Court concluded that coverage under a CGL 

policy was not limited to tort liability, but could extend to contractual liability. 

Bewley Furniture Co. v. Maryland Cas. Co., 271 So.2d 346, 351 (La. App. 2 Cir. 

1972).21 But since then, several other courts have reached the opposite conclusion, 

leading one leading commentator to observe that “liability based upon contract is 

generally excluded from [CGL] coverage.” 7 Couch on Insurance 3d § 103.19 

(1997). And since Bewley, many Louisiana courts, including this one, have 

recognized that a CGL policy is not a performance bond, and is not intended to 

serve as a guarantee of the quality of the insured’s work.22 

                                                 
21 Reversed in part on other grounds, 285 So.2d 216 (La. 1973). 
22 E.g. Herzog Contracting Corp. v. Oliver, 35,219 p.11 (La. App. 2 Cir. 12/19/01), 805 So.2d 
313, 320; Thorn v. Caskey, 32,310 p. 19 (La. App. 2 Cir. 9/22/99), 745 So.2d 653, 666; Vintage 
Contracting, L.L.C. v. Dixie Bldg. Mat’l Co., 03-422 p. 10 (La. App. 5 Cir. 9/16/03), 858 So.2d 



 8

 In 1982, the Alaska Supreme Court concluded that “[t]he term ‘legally 

obligated to pay as damages because of … bodily injury’ refers to liability imposed 

by law for torts, and not to damages for breach of contract ….” Olympic, Inc. v. 

Providence Wash. Ins. Co. of Alaska, 648 P.2d 1008, 1012 (Alaska 1982) (page 

D41 infra). In reaching this conclusion, the court relied on caselaw from California 

and Virginia, holding that insurers were not liable for the obligations of their 

insureds incurred by breach of warranty.  See id. at 1012-13, citing Silva & Hill 

Const. Co. v. Employers Mut. Liability Ins. Co., 19 Cal. App. 3d 914, 97 Cal. Rptr. 

498, 504 (1971) and Boiler Brick & Refractory Co. v. Maryland Cas. Co., 168 

S.E.2d 100, 102 (Va. 1969). In Silva, the California court held a contractor’s CGL 

insurer not liable for a late charge assessed against the contractor for failing to 

complete the project on time. See p. D48 infra. And in Boiler Brick, the Virginia 

court held that a supplier’s CGL policy insured the supplier against tort liability, 

not against damages resulting from assumed or imposed contractual liability. See p. 

D14 infra. 

 In 1989, a federal court applying Illinois law concluded that a CGL policy, 

under which the insurer promised to “indemnify [its insured] for damages which 

[its insured became] legally obligated to pay” did not provide coverage for 

damages resulting from breach of contractual obligations. Aetna Cas. & Sur. Co. v. 

Spancrete of Ill., Inc., 726 F. Supp. 204, 206 (N.D. Ill. 1989). See p. D2 infra. 

 In 1997, the U.S. Fifth Circuit, applying Texas law, reached the same 

conclusion. Data Specialties, Inc. v. Transcontinental Ins. Co., 125 F.3d 909 (5th 

Cir. 1997) (p. D22 infra). Data Specialties involved facts similar to those here. An 

electrical contractor, DSI, had been hired to reconstruct the electrical system at a 

                                                                                                                                                             
22, 28; William Shelby McKenzie and H. Alston Johnson, III, Insurance Law & Practice § 198 
(2d ed. 1996), 15 La. Civ. Law Treatise. 



 9

factory. During the testing phase, a short circuit in an electrical switchboard 

installed by DSI resulted in an explosion, Investigators determined that the cause 

of the explosion was a defective General Electric circuit breaker. DSI hired a local 

electrical contractor to repair the damage, and sought reimbursement for this 

expense from its CGL insurer, Transcontinental. The Fifth Circuit concluded that 

the insurer was not liable, because its “policy provides coverage only for damages 

which the insured is legally obligated to pay as a result of its tortious conduct.” Id. 

at 910 (p. D23 infra). The Fifth Circuit reached this conclusion by analyzing 

caselaw from Texas, California, Wyoming, Alaska (Olympic Inc. v. Providence 

Wash.), and Illinois (Spancrete). Id. at 911-13 (pp. D23-D25 infra). The court 

observed that commentators, analyzing the same caselaw construing the phrase 

“legally obligated,” concluded that the phrase 

has the same meaning as “liability imposed by law.” This phrase, 
according to the commentators, refers to the liability of an insured 
arising from a breach of a duty that exists independent of any 
contractual relationship between the insured and the injured party. 
They emphasize that the breach of a duty imposed by law gives rise to 
an action sounding in tort.23 

 Most recently, in 2001 the U.S. Tenth Circuit, applying Oklahoma law, 

reached the same conclusion. VBF, Inc. v. Chubb Group of Ins. Cos., 263 F.3d 

1226 (10th Cir. 2001) (p. D59 infra). The insured, VBF, had contracted with Foster 

Wheeler to sell electrical equipment for a job in China. The equipment was 

damaged en route, due to another’s fault. VBF replaced the equipment, as required 

by its contract, and sought to recover the cost from various CGL insurers. The 

court denied recovery, because the CGL policies did not cover contractually 

assumed obligations: 

 The phrases “legally obligated to pay” and “liability imposed 
by law” refer only to tort claims and not contract claims. [Citations 

                                                 
23 Data Specialties, 125 F.3d at 913 (p. D25 infra), citing Barry R. Ostrager and Thomas R. 
Newman, Handbook on Insurance Coverage Disputes § 7.01 (8th ed. 1995). 
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omitted.] Foster Wheeler’s suit against VBF was based on contract, 
not tort. Although Foster Wheeler amended its complaint to assert a 
claim against VBF for negligently failing to follow contract 
specifications, this clever drafting does not change the underlying 
nature of the Foster Wheeler suit.24 

 These holdings make sense. The idea behind CGL insurance is to protect the 

insured against the unexpected. Tort obligations arise unexpectedly, from sources 

over which a person usually has little control; they cannot be avoided or minimized 

through carefully constructed contractual relationships. They can, however, be 

insured against. Contractual obligations, on the other hand, are not unexpected; 

they are bargained for and freely assumed. A person can avoid a contractual 

obligation simply by not consenting to it. Liability insurance is neither intended 

nor designed to compensate a person for bargained-for, freely assumed contractual 

obligations. 

 The conduct of the parties here—before counsel became involved25—show 

their belief that this claim is more properly directed to Tiede-Zoeller’s surety on its 

performance bond. The subcontract between BRAC and Tiede-Zoeller obligates 

the latter to obtain a performance bond covering this claim: 

Any obligation of the Subcontractor or under the Subcontract 
Documents incorporated by reference, including but not limited to 
warranty or other performance obligations extending beyond 
substantial completion shall be equally the obligation of the surety for 
Subcontractor’s performance bond as if all terms and conditions of 
this Subcontract were set forth verbatim in the performance bond.26 

On October 3, 2001, long before BRAC thought of notifying its CGL insurer of 

this claim, BRAC notified Tiede-Zoeller’s surety, and suggested that Tiede-Zoeller 

do the same: 

I urge you to include your bonding company in this investigation so 
that they are fully involved in this very serious matter. Because of the 

                                                 
24 VBF, 263 F.3d at 1231 (p. D62-D63 infra). 
25 See transcript, 4 R. 800 (BRAC’s counsel acknowledging that “to be honest, nobody thought 
about the subcontractor exception until they came to me a year later ….”). 
26 BRAC–Tiede-Zoeller subcontract ¶ 15.3, 1 R. 228. 
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magnitude of the potential cost associated with this matter, [BRAC] is 
notifying your bonding company of the same.27 

 On April 8, 2002, when BRAC instructed Tiede-Zoeller to proceed with the repair 

work, BRAC again put Tiede-Zoeller’s surety on notice of its claim, and 

specifically reserved its rights against the surety.28 

It never occurred to BRAC to notify its CGL insurer of this claim until April 

26, 2002, after the surety planted the idea.29 The Court should consider BRAC’s 

course of action in evaluating any doubtful provision in the policy. La. Civ. Code 

Art. 2053 (“A doubtful provision must be interpreted in light of … the conduct of 

the parties before and after the formation of the contract ….”). BRAC’s conduct 

shows that BRAC itself, for months after it started putting people on notice of 

Hollywood’s claim, had no expectation that the CGL policy would cover it. 

BRAC’s expectation and pre-litigation conduct are consistent with the rule 

that a CGL policy is not a performance bond. This rule is embodied in the grant of 

coverage, which has been repeatedly construed across the country as applying only 

to tort liability. 

3. The policy’s exclusion for liability assumed by contract excludes 
coverage of Hollywood contractual demand against BRAC. 

 The principle that a CGL policy is not a performance bond is also reflected 

in Exclusion b, which generally excludes coverage of liability assumed by 

contract: 

This insurance does not apply to … 
 
b. Contractual Liability 

                                                 
27 Letter dated October 3, 2001, from Thomas B. Baird Jr. to Tiede-Zoeller’s Andrew Vega (2 R. 
283-84). 
28 See surety’s acknowledgement of notice (2 R. 294) and BRAC’s supplemental response to 
Interrogatory No. 4 (3 R. 593); see also Bartley affidavit ¶ 11 (1 R. 56) and BRAC’s reservation-
of-rights letter (2 R. 292). 
29 See surety’s reservation-of-rights letter dated April 10, 2002 (2 R. 294-96) and BRAC’s letter 
to AON Risk Services dated April 25, 2002 (2 R. 473-74), authenticated by Warren Perkins’s 
affidavit (2 R. 471). 
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… “[P]roperty damage” for which the insured is obligated to 
pay damages by reason of the assumption of liability in a 
contract or agreement. This exclusion does not apply to liability 
for damages: 
 
(1) That the insured would have in the absence of the 

contract or agreement; or 
 
(2) Assumed in a contract or agreement that is an “insured 

contract”, provided the … “property damage” occurs 
subsequent to the execution of the contract or 
agreement.[30] 

 
(The definition of “insured contract,” found at 2 R. 316, does not apply to any 

contract at issue here.) 

Here, the obligations for which BRAC seeks coverage are those for which 

BRAC assumed liability in its contract with Hollywood Casino. In ¶ 3.3.2 of the 

General Conditions, BRAC assumed liability for the acts and omissions of its 

subcontractor, Tiede-Zoeller: 

3.3.2 The Contractor [BRAC] shall be responsible to the Owner 
[Hollywood Casino] for the acts and omissions of … Subcontractors 
and their agents and employees ….31 

Elsewhere, BRAC promised to indemnify Hollywood for any costs arising out of 

any subcontractor’s failure to perform its contractual obligations: 

Contractor [BRAC] shall also, and [does] hereby, indemnify and hold 
harmless [Hollywood Casino] … from and against all losses, 
expenses, … and other costs … any of them may incur with respect to 
the failure, neglect or refusal of … any Subcontractor at any tier to 
faithfully perform the Work and all of the Contractor and 
Subcontractor obligations under the Contract documents.32 
 

And elsewhere, BRAC assumed liability for correcting any work found not to 

comply with the contract, whether discovered before or after substantial 

completion.33 

                                                 
30 2 R. 306. 
31 1 R. 153. 
32 1 R. 208. 
33 See 1 R. 175, ¶¶ 12.2.1.1 and 12.2.2.1. 
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 BRAC is not seeking recovery for damages it paid because it breached a 

legal duty owed to Hollywood Casino. Rather, BRAC is seeking recovery of the 

cost of performing its contractual obligation to Hollywood Casino. This obligation 

has not been imposed on BRAC by operation of law; rather BRAC assumed it by 

contract, when it assumed liability for its subcontractor’s failure to perform. 

Without the contract, BRAC would owe nothing to Hollywood. The liability that 

BRAC assumed here is excluded by the plain language of Exclusion b. 

4. BRAC’s obligation to repair its subcontractor’s shoddy 
workmanship is not the “occurrence” of an accident under the 
CGL policy. 

 Another reflection of the rule that a CGL policy is not a performance bond is 

the requirements of an “accident” or “occurrence.” National Union’s policy applies 

to property damages “only if … [t]he … ‘property damage’ is caused by an 

‘occurrence’ ….”34 The policy defines occurrence as “an accident, including 

continuous or repeated exposure to substantially the same general harmful 

conditions.”35 

 As observed by one leading commentator, the question of what constitutes 

an occurrence in a contractor setting is often litigated. 20 Holmes’ Appleman on 

Ins. 2d §129.2 at 154 (2002). In Louisiana, the answer to this question has not been 

settled. Louisiana’s courts, including this Court, have produced conflicting 

decisions. Compare, e.g., Lewis v. Easley, 614 So.2d 780, 782 (La. App. 2 Cir. 

1993) (no occurrence or accident where liability of a contractor depends solely on 

improper construction or faulty repair work) with Joe Banks Drywall & Acoustics, 

Inc. v. Transcontinental Ins. Co., 32,743 p. 4 (La. App. 2 Cir. 3/1/00), 753 So.2d 

980, 983 (finding that similar damage “did constitute an ‘occurrence’ under the 

                                                 
34 2 R. 306. 
35 2 R. 317. 
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policy); see also Oxner v. Montgomery, 34,727 pp. 8-9 (La. App. 2 Cir. 8/1/01), 

794 So.2d 86, 91-92 (finding property damage caused by improper construction to 

be an occurrence). 

 Other Louisiana courts have wrestled with the same question, and have 

produced conflicting decisions. Recently, the Fourth Circuit cataloged these 

conflicting decisions in Rando v. Top Notch Properties, L.L.C., 2003-1800 (La. 

App. 4 Cir. 6/2/04), 879 So.2d 821. The upshot of the Rando decision: the answer 

to the question has not yet been settled—not even in the Fourth Circuit. A plurality 

of the Rando panel (two of five judges) held that construction defects, resulting in 

damage after completion of the project, are accidents and occurrences. (One judge 

dissented, and the remaining two concurred in the result.) The Rando plurality 

acknowledged the conflicting Louisiana caselaw and invited the Louisiana 

Supreme Court to grant writs to resolve the question. (“[A] clear signal from the 

Louisiana Supreme Court on this issue would surely do much to eliminate 

expensive future litigation.” Id. p. 18, 879 So.2d at 833.) 

 Outside Louisiana, the answer is clearer. The majority rule: “When the claim 

against the insured contractor is based on the defective quality of the insured’s 

work, generally there is no covered occurrence under the CGL.” 20 Holmes’ 

Appleman on Ins. 2d § 129.2 at 154 (2002). According to the Appleman treatise: 

A commercial general liability policy does not provide coverage for a 
claim against an insured for the repair of faulty workmanship that 
damages only the resulting work product. Mere faulty workmanship, 
standing alone, cannot constitute an occurrence as defined in a 
commercial general liability policy, nor would the cost of repairing 
the defect constitute “property damage.” Furthermore, a commercial 
general liability (CGL) insurance policy does not provide 
“occurrence” coverage for a claim against an insured for the repair of 
faulty workmanship that damages only the resulting work product.36 

                                                 
36 The treatise recognizes that a minority of courts have decided otherwise: “However, some 
courts have held that property damage sustained as a result of the insured’s faulty workmanship 
may fall within the definition of occurrence.” Id. at 156. 
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Id. Despite the conflict in Louisiana caselaw, several Louisiana decisions accord 

with this proposition. In addition to this Court’s decision in Lewis v. Easley, these 

decisions include: 

• Vitenas v. Centanni, 381 So.2d 531, 535 (La. App. 4 Cir. 1980): Where a 
contractor’s liability depended solely on his improper construction of a 
carport, “there was no occurrence as defined in the policy.” 

• Swarts v. Woodlawn, Inc., 610 So.2d 888, 890 (La. App. 1 Cir. 1992): 
Where contractor’s liability is based solely on improper construction, there 
has been no “occurrence” to trigger coverage under a CGL policy. 

• Fredeman Shipyard, Inc. v. Weldon Miller Contractors, Inc., 497 So.2d 370 
(La. App. 3 Cir. 1986): A contractor negligently installed a steel sheet piling 
to be used as a bulkhead for a dock slip. After completion of the project, 
some interlock separations developed. The owner tried to make temporary 
repairs, but maintenance problems persisted. The court found that no 
“occurrence” occurred. “In cases involving insurance policies containing 
identical or substantially similar definitions of occurrence, the court has 
found no accident or occurrence where the liability of a contractor was 
dependent solely on his improper construction or faulty repair work.” Id. at 
374. 

 Many courts across the United States have reached the same conclusion. 

These courts reason that a CGL policy is not intended to serve as a performance 

bond or a guaranty of the insured’s goods or services. Thus, where the only thing 

damaged is the insured’s own work, there is no coverage because there has been no 

occurrence or accident. These decisions include the following: 

• Colorado: Union Ins. Co. v. Hottenstein, 83 P.3d 1196 (Colo. Ct. App. 

2003) (p. D53 infra). A homeowner sued a contractor, alleging negligence 

and breach of contract to remodel her home. The court concluded that the 

claim was not covered by the contractor’s CGL insurance, because there was 

no accident or occurrence. “We … conclude that poor workmanship 

constituting a breach of contract is not a covered occurrence here ….” Id. at 

1202 (p. D58 infra). See also American Mfrs. Mut. Ins. Co. v. Seco/Warwick 

Corp., 266 F. Supp. 2d 1259 (D. Colo. 2003) (p. D5 infra), involving claims 
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against the manufacturer of three defective furnaces. The court concluded, 

“‘[A]n occurrence does not include the normal expected consequences of 

poor workmanship.’ … An occurrence does not arise out of poor 

workmanship because the ‘policy is not intended to serve as a performance 

bond or a guaranty of goods or services.” Id. at 1266 (p. D10 infra). 

• Missouri: Cincinnati Ins. Co. v. Venetian Terrazzo, Inc., 198 F. Supp. 2d 

1074 (E.D. Mo. 2001) (p. D18 infra). A subcontractor installed terrazzo 

flooring in a university building. Later, the university demanded that the 

entire floor be replaced. The general contractor alleged that the 

subcontractor failed to properly test and prepare the concrete sub-state for 

installation of the terrazzo tile, and that as a result, the terrazzo floor buckled 

and had to be redone. The court held that the CGL carrier had no duty to 

defend or indemnify the subcontractor; there was no coverage because there 

was no occurrence. Id. at 1079 (p. D21 infra). 

• New York: Jakobson Shipyard, Inc. v. Aetna Cas. & Sur. Co., 961 F.2d 387 

(2d Cir. 1992) (p. D27 infra). The purchaser of two tugboats sued the seller, 

alleging that the steering mechanisms on both tugs were inoperable due to 

“defective, incompetent workmanship.” Id. at 388 (p. D27 infrai). The court 

held that the seller’s breach of contract was not an occurrence. “Were we to 

construe the words ‘accident’ or ‘continuous or repeated exposure to 

conditions’ as encompassing damage to a product resulting from the 

product’s failure to perform according to contract specifications, we would 

expand the agreed-upon coverage.” Id. at 389 (p. D28 infra). 

 Perhaps the most factually similar case is NAS Surety Group v. Precision 

Wood Products, Inc., 271 F. Supp. 2d 776 (M.D. N.C. 2003) (p. D29 infra), 
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decided under South Carolina law. NAS involved the major renovation of a 

hospital. Precision Wood Products (PWP) was the subcontractor responsible for 

providing cabinets and millwork on the project. After the hospital took possession 

of the work, it discovered extensive defects in PWP’s cabinetry and millwork. The 

court concluded that PWP’s defective work was not an “accident” or “occurrence” 

under the policy; rather, under South Carolina law, it was an ordinary business risk 

to be born by PWP as a contractor: “The consequence of not performing well is 

part of every business venture; the replacement or repair of faulty goods and works 

is a business expense, to be borne by the insured–contractor in order to satisfy 

customers.” Id. at 781-82 (p. D32 infra), quoting C.D. Walters Const. Co. v. 

Fireman’s Ins. Co., 281 S.C. 593, 596, 316 S.E.2d 709, 711 (1984) (p. D16 infra). 

 But it was claimed in NAS that other property besides PWP’s defective 

cabinetry and millwork was damaged. In the process of repairing PWP’s defective 

work, the hospital incurred damages for repair of drywall, repainting walls, and 

removing and reinstalling sinks incident to replacing PWP’s defective cabinetry 

and millwork. 271 F. Supp. 2d at 783 (p. D32 infra). Nonetheless, the court 

concluded that none of this incidental damage constituted an “occurrence” under 

the CGL policy: 

[T]he costs incurred by [the hospital] to repair drywall, repaint walls 
and reinstall sinks, wiring and plumbing incident to the replacement 
of PWP’s defective workmanship are the foreseeable consequences of 
the replacement of defective work. As these costs are foreseeable by 
PWP, they are not an “accident” and thus, not caused by an 
“occurrence,” resulting in no coverage under the CGL policy.37 

 Likewise here, BRAC alleges some incidental damage caused by Tiede-

Zoeller’s leaky shower pans or by the repair effort: removal of tile, grout, marble 

stone and drywall to expose the curbs and shower pans, and water damage to 

                                                 
37 271 F. Supp. 2d at 783 (p. D32 infra). 
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drywall, metal studs, wall covering, carpet, wood, and other elements of BRAC’s 

work. But while some of these items may not have been part of Tiede-Zoeller’s 

work, all of them are included in BRAC’s work. More importantly, under the 

reasoning of NAS, these foreseeable incidental damages do not convert the 

obligation to repair poor workmanship into an “accident” or “occurrence” under 

the CGL policy. 

 Another factually similar case is Oak Crest Construction Co. v. Austin 

Mutual Insurance Co., 329 Or. 620, 998 P.2d 1254 (2000) (p. D34 infra). There, a 

general contractor contracted to build a custom home. The general contractor 

retained a subcontractor to do interior painting work. When the paint failed to cure 

properly, the general contractor had to remove and replace the subcontractor’s 

work. When the general contractor’s CGL insurer denied coverage, the general 

contractor sued. The trial court granted the insurer’s motion for summary 

judgment. The intermediate appellate court and the Supreme Court of Oregon 

affirmed. The court reasoned that “there can be no ‘accident,’ within the meaning 

of a commercial liability policy, when the resulting damage is merely a breach of 

contract.” Id. at 626, 998 P.2d at 1257 (p. D36 infra). The court distinguished tort 

liability from contractual liability, and held that an “accident” cannot result from 

breach of contract: 

Had the facts demonstrated that … plaintiff might be liable to the 
owners in tort for other damage, that might have qualified as an 
“accident” within the meaning of the commercial liability policy. But 
plaintiff here failed to establish a question of fact existed in that 
regard, as plaintiff was required to do to show that there had been a 
covered event under the policy…. [W]e conclude … that the problem 
with the cabinetry and woodwork painting work at issue in this case 
was not “caused by accident” within the meaning of plaintiff’s 
commercial liability policy. 

Id. at 629, 998 P.2d at 1258 (p. D37 infra). 
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 Application of this reasoning here leads to the conclusion that there has been 

no “accident” or “occurrence” under the policy. The record shows that BRAC 

guaranteed the workmanship of its subcontractors’ work, and thus had a 

contractual obligation to repair the defective workmanship of its subcontractor, 

Tiede-Zoeller. This obligation resulted from a contract, not from an “accident” or 

“occurrence” under the CGL policy. Because the damage did not result from an 

“accident” or “occurrence,” it is not covered. 

5. Alternatively, portions of BRAC’s claim are excluded from 
coverage. 

A. Exclusion m applies to loss of guestroom use while repairs were 
being conducted. 

 BRAC’s claim includes $110,067, the amount awarded in arbitration to 

Hollywood Casino for “Shower rework (repair and revenue loss).”38 Presumably a 

large portion of this is attributable to guestrooms’ being out of service while their 

shower stalls were being repaired. Any such revenue loss is excluded from 

coverage under Exclusion m. This exclusion applies to “[p]roperty damage” to … 

property that has not been physically injured, arising out of … [a] defect, 

deficiency, [or] inadequacy in … “your work[.]”39 “Property damage” includes 

“[l]oss of use of tangible property that is not physically injured.”40 

The guestrooms were not themselves damaged—Hollywood continued to let each 

one out before repair of its shower pan was conducted. Thus, any loss of use of 

these undamaged guestrooms is excluded from coverage by Exclusion m. 

B. Exclusion n applies to any shower pan that did not exhibit leakage. 

Exclusion n applies to “[d]amages claimed for any loss, cost or expense 

incurred by you or others for the loss of use …, inspection, [or] repair … of … 

                                                 
38 See arbitration award, 4 R. 752. 
39 2 R. 309, Exclusion m. 
40 2 R. 318, Definition 15. 
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“[y]our work” … if such product, work, or property is withdrawn or recalled … 

from use … because of a known or suspected defect, deficiency, inadequacy or 

dangerous condition in it.”41 This exclusion applies to any claims associated with 

any shower pan that was repaired even though it did not show any leakage. 

BRAC and Hollywood Casino decided to repair every shower pan in every 

guestroom, presuming that all were construed the same way.42 But the summary-

judgment evidence suggests that an unknown number of these shower pans did not 

actually leak. 

In a September 12, 2001 letter to BRAC, Hollywood Casino complained that 

“at present, we have over [20] leaking,”43 out of more than 300 rooms total. In a 

September 26, 2001 letter to Tiede-Zoeller, BRAC took the position that Tiede-

Zoeller was obligated to repair all shower pans, including those that did not leak: 

You were contracted to provide more than “a shower pan and floor 
that holds water.” You were contracted to provide a shower pan as per 
the contract documents. Therefore, the fact that a pan does not 
currently leak or in fact may never leak is not a complete measure of 
its acceptability.44 

According to Bartley’s affidavit, early on, testing was performed on each shower 

pan; but due to a 90% failure rate, “further testing of shower assemblies after 

October 18, 2002 was curtailed in order to save time and expense.”45 In other 

words, at least 10% of tested shower pans did not leak, and many others were not 

tested at all. Similarly, when CTI conducted its investigation, it inspected only 

eight guestrooms.46 

 BRAC and Hollywood Casino decided to repair all shower pans in all 

guestrooms—whether or not each one actually leaked—because all of them 

                                                 
41 2 R. 309, Exclusion n. 
42 Petition ¶ 7, 1 R. 4. 
43 2 R. 255. 
44 2 R. 284. 
45 Bartley affidavit ¶ 13, 1 R. 56. 
46 See 2 R. 264 (enumerating the eight guestrooms inspected). 
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presumably were all constructed like the ones that did leak. That is precisely the 

sort of expense that is excluded from coverage by Exclusion n. 

 BRAC may argue that National Union did not plead Exclusion n in its 

answer, which is true. But the factual basis for asserting Exclusion n did not 

become apparent until BRAC filed its summary-judgment evidence. Because the 

amount of BRAC’s claim against National Union has not yet been litigated or 

decided, there is no just reason why National Union should not be allowed to 

amend its answer on remand (if the case is remanded) to plead this exclusion in 

mitigation of BRAC’s claim. 

Conclusion 

 Nothing has happened here to trigger coverage under National Union’s CGL 

policy. BRAC has not become “legally obligated” in tort to pay damages to 

Hollywood; rather, most of BRAC’s claim is for money it spent on its own account 

to repair its subcontractor’s sloppy workmanship. No “accident” or “occurrence” 

has occurred, because the only thing damaged by the sloppy workmanship of 

BRAC’s subcontractor is BRAC’s own work. Any argument that the policy covers 

BRAC’s contractual obligation to repair its own and its subcontractor’s work is 

refuted by the policy’s exclusion for liability assumed by contract. 

 Courts in Louisiana and elsewhere recognize that a CGL policy is not a 

performance bond. There is no legitimate policy reason to violate that principle 

here, as BRAC seeks to do.  

 This Court should reverse the trial court’s judgment and should render 

summary judgment in National Union’s favor, dismissing BRAC’s claim with 

prejudice. 



 22

Respectfully submitted:  

 
 
______________________________ 
Louis C. LaCour, Appeal Counsel, 
 # 14102 
Raymond P. Ward, # 20404 
ADAMS AND REESE LLP 
4500 One Shell Square 
701 Poydras Street 
New Orleans, LA  70139 
Tel: (504) 581-3234 
Fax: (504) 566-0210 
 
Robert I. Siegel, Trial Counsel, 
 # 12063 
GIEGER, LABORDE & LAPEROUSE, LLC 
4800 One Shell Square 
701 Poydras Street 
New Orleans, LA  70139-4800 
Tel: (504) 561-0400 
Fax: (504) 561-1011 
 
Attorneys for National Union Fire 
Insurance Co. of La., 
Defendant–Appellant 

 
Certificate of Service 

 I certify that a copy of this brief has been served by mail on the following 

persons: 

John M. Madison, Jr. 
M. Allynn Stroud 
WIENER, WEISS & MADISON 
333 Texas Street, Suite 2350 
P.O. Box 21990 
Shreveport, LA  71120-1990 

Patrick J. Wielinski 
COKINOS, BOSIEN & YOUNG 
2221 E. Lamar Blvd., Suite 120 
Arlington, TX  76006 

 
on this date, May 12, 2005. 
 

______________________________ 


		2005-05-12T14:25:43-0500
	Raymond P. Ward


		2005-05-12T14:26:01-0500
	Raymond P. Ward




