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Rule 10 § 1(a) Writ-Grant Considerations 
 
 This case presents two significant issues of law: 

 1. The “occurrence” issue. A subcontractor on a construction 

project performed its work defectively. As a result, the general contractor 

became obligated in warranty to correct the subcontractor’s defective 

workmanship. Is the defective workmanship, in and of itself, “property 

damage” caused by an “occurrence,” as those terms are defined in the 

general contractor’s policy of liability insurance? 

 Louisiana courts have reached conflicting decisions on this issue. 

Last year, in Rando v. Top Notch Properties, L.L.C.,1 the Fourth Circuit 

acknowledged that “there are cases on both sides of [this] issue in the 

jurisprudence, all worthy of consideration.” Similarly here, on pages 10–

11 of its opinion (pp. A20–A21 infra), the Court of Appeal acknowledged 

six Louisiana decisions that conflict with its own decision on this issue, 

but failed to distinguish those conflicting decisions or explain why they 

may have been wrongly decided. 

 This same issue has likewise confounded courts outside Louisiana. 

As one commentator has noted, courts that have grappled with this issue 

have “at best, produced a mixed bag of results in applying that definition 

[of “occurrence”] to faulty workmanship.”2 As a result, 

relatively simple claims continue to cause confusion, result-
ing in inconsistent opinions among courts, even those within 
the same jurisdiction. Particularly, confusion over basic 
issues involving occurrences arising out of defective work 
continues to render even the most straightforward claim 
complex.3 

                                                 
1 2003-1800 p. 8 (La. App. 4 Cir. 6/2/04), 879 So.2d 821, 828. See also id. pp. 
7–18, 879 So.2d at 827-33 (collecting and analyzing numerous cases). 

2 Patrick J. Wielinski, Defective Work as an Occurrence (July 2000), 
http://www.irmi.com/Expert/Articles/2000/Wielinski07.aspx. 

3 Patrick J. Wielinski, More on Defective Work as an Occurrence (November 
2000), http://www.irmi.com/Expert/Articles/2000/Wielinski11.aspx. See also 
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 The Rando court lamented the confusing state of the caselaw, and 

hoped that “a clear signal from the Supreme Court on this issue would 

surely do much to eliminate expensive future litigation.”4 But no party in 

Rando applied to this Court for writs. This case give the Court the 

opportunity it did not get in Rando to resolve this conflicting caselaw and 

to give the lower courts and potential litigants the guidance they need in 

this area. See Rule 10 § 1(a)(1) and (2), Rules of Sup. Ct. of La. 

 2. The assumption-of-liability issue. The policy in question 

excludes damages the insured becomes obligated to pay “by reason of the 

assumption of liability in a contract.” Here, the general contractor agreed 

by contract to be “responsible” to the project owner “for the acts and 

omissions of … Subcontractors ….” Because of this clause, the general 

contractor was contractually obligated to repair property damage caused 

by its subcontractor’s defective workmanship. Is this contractually 

assumed obligation excluded from coverage? 

 The Court of Appeal answered this question “no” by restricting 

“assumption of liability in a contract” to indemnity or hold-harmless 

agreements.5 This restriction appears contrary to the tenet that words in 

an insurance policy, like those in any contract, must be interpreted 

according to their plain, ordinary meaning. Applicant prays that the 

Court grant a writ to decide whether the rule of plain-meaning 

construction applies to the entire policy, including the exclusions. See 

id., Rule 10 § 1(a)(4).

                                                                                                                                                 
Patrick J. Wielinski, Even More on Defective Work as an “Occurrence” (October 
2002), http://www.irmi.com/Expert/Articles/2002/Wielinski10.aspx. 

4 Rando p. 18, 879 So.2d at 833. 

5 See Ct. App. op. at 12–13, pp. A22–A23 infra. 
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Memorandum in Support of Writ Application 
 
I. Statement of the Case 
 

A. Nature of the Case 
 
 This is an insurance-coverage dispute. The insured, Broadmoor 

Anderson (“BRAC”), was the general contractor responsible for building 

the Hollywood Casino Hotel in Shreveport. BRAC engaged Tiede-Zoeller, 

Inc. as a subcontractor to perform ceramic-tile work, including the 

installation of guestroom shower floors and stalls. After substantial 

completion of the project, Hollywood notified BRAC that water was 

leaking from some shower pans installed by Tiede-Zoeller. As general 

contractor, BRAC was contractually obligated to correct any defective 

workmanship in the project, including Tiede-Zoeller’s work. On investiga-

tion, Hollywood and BRAC determined that all shower pans in all guest 

rooms should be corrected. BRAC engaged Tiede-Zoeller to correct the 

shower pans, and BRAC incurred some additional expenses in repairing 

water damage (mold, mildew, and corrosion) caused by the leaks. 

 BRAC made a claim for these expenses against National Union Fire 

Insurance Company of Louisiana, the liability insurer for the project. 

National Union had underwritten a commercial general liability (“CGL”) 

policy under which both BRAC and Tiede-Zoeller were deemed named 

insureds. National Union denied coverage on various grounds. For 

purposes of this writ application, the dispute boils down to two issues: 

 The first issue concerns coverage of BRAC’s obligation to correct its 

subcontractor’s defective workmanship. National Union contends that 

this obligation does not come within the CGL policy’s grant of coverage. 

The policy covers liability for property damage caused by an occurrence, 

and defines “occurrence” as an accident, including repeated exposure to 

harmful conditions, that causes property damage. While defective 
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workmanship may cause an occurrence or accident, National Union 

contends, the defective workmanship itself is not property damage 

caused by an occurrence. 

 The second issue concerns coverage of a different obligation: 

BRAC’s obligation to repair water damage caused by the leaks, which in 

turn were caused by the subcontractor’s defective workmanship. 

National Union contends that this obligation is subject to an exclusion 

for “the assumption of liability in a contract or agreement.” The source of 

BRAC’s obligation to repair property damage caused by Tiede-Zoeller’s 

defective workmanship is a clause in the construction contract, by which 

BRAC agreed to be “responsible” for the “acts and omissions of … Sub-

contractors ….” This clause, National Union contends, is a contractual 

assumption of another’s liability, thus falling within the exclusion quoted 

above. 

B. Prior Proceedings 
 

 BRAC sued National Union, seeking a declaration of coverage and 

awards of damages, penalties, and attorney fees. After National Union 

answerd, the parties filed cross motions for summary judgment. In 

response to National Union’s opposition to BRAC’s motion, BRAC 

conceded that material issues of fact exist regarding the amount of its 

claim, but persisted in seeking partial summary judgment on coverage. 

 At an initial hearing, the trial court denied National Union’s motion 

for summary judgment and deferred a ruling on BRAC’s motion for 

partial summary judgment to allow further discovery. Several months 

later, a second hearing was held, at which the trial court granted BRAC’s 

motion for partial summary judgment on the issue of coverage.6 On the 

parties’ joint motion, the trial court designated this judgment as a final 
                                                 
6 See pp. A5-A7 infra. 
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judgment for purposes of immediate appeal.7 On November 18, 2004, the 

written judgment was signed.8 

 National Union appealed both the denial of its own motion for 

summary judgment and the granting of BRAC’s motion for partial 

summary judgment on the coverage issue. On original hearing, a three-

judge panel of the Court of Appeal affirmed.9 National Union then applied 

to the Court of Appeal for rehearing. A five-judge panel of the Court of 

Appeal—split 3:2—denied rehearing.10 

II. Assignment of Errors 
 
 1. The Court of Appeal erred by failing to distinguish between 

BRAC’s obligation to correct Tiede-Zoeller’s defective workmanship and 

BRAC’s liability for property damage caused by the defective workman-

ship. The Court of Appeal further erred by affirming a judgment making 

National Union responsible for the cost of correcting Tiede-Zoeller’s 

defective work. 

 2. With some exceptions, the policy excludes coverage of liability 

assumed by contract. The Court of Appeal erred by failing to apply this 

exclusion to BRAC’s contractual agreement to be responsible for the 

consequences of Tiede-Zoeller’s negligence. 

III. Summary of the Argument 
 
 1. A contractor in a defective-construction case faces two potential 

obligations: the obligation to correct its defective construction and the 

obligation to repair damages (personal injury or property damage) caused 

by the defective construction. While the CGL policy may cover the second 
                                                 
7 See p. A7 infra. 

8 Page A3 infra. 

9 Page A25 infra. 

10 Page A33 infra. 
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obligation (assuming no exclusion applies), it does not cover the first. The 

distinction between the defect and damages caused by the defect has, 

unfortunately, been lost on many courts in grappling with coverage 

disputes in defective-construction cases. The result in Louisiana: two 

opposing lines of caselaw, one holding that defective construction is an 

“occurrence” under a CGL policy, the other holding the opposite. By 

granting a writ here, the Court can resolve the conflict between these 

competing lines of caselaw and establish the proper framework for 

deciding CGL-insurance coverage in defective-construction cases. 

 2. BRAC alleges that it is legally obligated to repair property 

damage caused by the leaks, which in turn were caused by the negli-

gence of its subcontractor, Tiede-Zoeller. Because Tiede-Zoeller is an 

independent contractor of BRAC, BRAC is not vicariously liable for the 

damage caused by Tiede-Zoeller’s negligence. BRAC bears this liability 

because BRAC assumed it in the construction contract. In that contract, 

BRAC agreed to be “responsible” for the “acts and omissions” of its sub-

contractors, including Tiede-Zoeller. This liability is not covered, because 

the CGL policy excludes coverage of any obligation to pay damages “by 

reason of the assumption of liability in a contract or agreement.” 

IV. Argument 

A. Principles for interpreting an insurance policy. 

 A court’s role in interpreting an insurance policy is to determine 

the parties’ common intent. An insurance policy is a contract between 

the parties and should be construed using the general rules for interpret-

ing contracts set forth in the Civil Code. Cadwallader v. Allstate Ins. Co., 

2002-1637 p. 3 (La. 6/27/03), 848 So.2d 577, 580. 

 Words and phrases used in an insurance policy are construed 

using their plain, ordinary, generally prevailing meaning, except for 
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words that have acquired a technical meaning. See La. Civ. Code Art. 

2047; see also Cadwallader p. 3, 848 So.2d at 580; La. Ins. Guar. Ass’n 

v. Interstate Fire & Cas. Co., 93-0911 p. 5 (La. 1/14/94), 630 So.2d 759, 

763. A doubtful provision in a contract must be interpreted in light of the 

nature of the contract, equity, usages, the conduct of the parties before 

and after the formation of the contract, and of other contracts of a like 

nature between the same parties. La. Civ. Code Art. 2053. 

 Words susceptible of different meanings must be interpreted as 

having the meaning that best conforms to the object of the contract. La. 

Civ. Code Art. 2048. A provision susceptible of different meanings must 

be interpreted with a meaning that renders it effective, not one that 

renders it ineffective. Id. Art. 2049. Each provision in a contract must be 

interpreted in light of the other provisions so that each is given the 

meaning suggested by the contract as a whole. Id. Art. 2050. 

 Ambiguity should be resolved by ascertaining how a reasonable 

insurance-policy purchaser would construe the clause when the 

insurance contract was entered. A court should construe the policy to 

fulfill the reasonable expectations of the parties in the light of the 

customs and usages of the industry. La. Ins. Guar. Ass’n v. Interstate Fire 

p. 7, 630 So.2d at 764. 

 If, after applying the other general rules of construction, an 

ambiguity remains, then the policy is construed in the insured’s favor. 

Id. p. 6, 630 So.2d at 764; La. Civ. Code Art. 2056. 

B. A CGL policy may cover liability for property damage 
caused by a construction defect, but does not cover 
the cost of correcting the defect itself. 

 Because BRAC’s subcontractor performed defective workmanship, 

BRAC became obligated under warranty to Hollywood to correct the 
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defects. This obligation to correct defects is not covered, because it is not 

an obligation to repair property damage caused by an occurrence. 

 The CGL policy generally covers BRAC for “those sums that [BRAC] 

becomes legally obligated to pay as damages because of … ‘property 

damage’ to which [the policy] applies.”11 The policy “applies to … 

‘property damage’ only if … [t]he … ‘property damage’ is caused by an 

‘occurrence’ ….”12 “Occurrence,” in turn, is defined as “an accident, 

including continuous or repeated exposure to substantially the same 

general harmful conditions.”13 

 A construction defect, in itself, is not “property damage” caused by 

an “occurrence”; therefore the cost of correcting the defect is not covered. 

As stated by one respected insurance-law treatise: 

Mere faulty workmanship, standing alone, cannot constitute 
an occurrence as defined in a commercial general liability 
liability policy, nor would the cost of repairing the defect 
constitute “property damage.” 

20 Holmes’ Appleman on Insurance 2d § 129.2 at 154 (2002). 

 The distinction between a defect itself and damage caused by the 

defect has been recognized in some Louisiana cases. One such case is 

Oxner v. Montgomery, 34,727 (La. App. 2 Cir. 8/1/01), 794 So.2d 86. In 

Oxner, defects in the foundation of a home led to a cracked slab, cracked 

walls, and other property damage. One insurer was on the risk when the 

home was built; another was on the risk when the damage occurred. The 

Oxner court held that no “occurrence” occurred until the defect mani-

fested itself in property damage. “[T]he mere existence of a construction 

defect does not trigger coverage under an occurrence based policy. 

                                                 
11 See p. A29 infra. 

12 Id. 

13 See p. A27 infra. 
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Coverage is triggered if the defect causes property damage within the 

policy term.” Id. p. 8, 794 So.2d at 91. 

 Judge John Minor Wisdom recognized the same distinction in 

Trinity Industries, Inc. v. Insurance Co. of North America, 916 F.2d 267 

(5th Cir. 1990), decided under Louisiana law. He surveyed many cases 

finding defective workmanship to be covered by all-risk policies, but 

found that all of them “dealt with an accident caused by defective 

workmanship, not with the cost of replacing or repairing defective 

workmanship.” Id. at 270. A policy’s coverage of accidents caused by 

defective workmanship “does not justify reading such a policy to cover 

the costs of replacing or repairing crooked window frames or crooked 

door frames, even though the crookedness of the frame was undoubtedly 

the result of the insured’s negligence.” Id. He interpreted the all-risks 

policy “to cover accidents resulting from defective design or workman-

ship, but not the cost of repairing the defect itself.” Id. at 271. 

 This same distinction was implicitly recognized by the Second 

Circuit in Bewley Furniture Co., Inc. v. Maryland Casualty Co., 271 So.2d 

346 (La. App. 2 Cir. 1972), aff’d in pertinent part, rev’d in part on other 

grounds, 285 So.2d 216 (La. 1973). In Bewley, subcontractors installed a 

defective roof. The roof leaked, causing water damage to the building and 

its contents. The Second Circuit imposed liability for damage caused by 

the leaks on the subcontractors responsible for the roof and the 

subcontractors’ CGL insurers. But the Second Circuit agreed that the 

CGL insurers were not liable for the cost of replacing the roof itself: 

Alternatively, [USF&G] contends it cannot be held liable for 
the replacement of the defective roof but only for damage 
which the defective roof ‘caused’. With this we agree. 

271 So.2d at 352. The Second Circuit held the subcontractors and their 

insurers solidarily liable for the damage caused by the leaky roof 
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($35,000, consisting of $25,000 in damage to the building and $10,000 

in damage to its contents, carpeting, and ceiling panels), but excluded 

the CGL insurers from solidary liability for the $44,699 cost of replacing 

the roof itself. Id. at 353. This Court affirmed the Second Circuit’s 

allocation of damages. 285 So.2d at 221 (CGL insurers not liable for 

$44,699 cost of replacing the roof). 

 Applied here, this straightforward approach leads to one conclu-

sion: Any obligation BRAC may have in warranty to correct defects in 

Tiede-Zoeller’s workmanship is not covered, because the defective 

workmanship is not property damage caused by an occurrence. 

 But not all Louisiana decisions have followed this straightforward 

approach. The result has been a confusing batch of decisions falling on 

both sides of the question of whether defective workmanship is an 

“occurrence.” These cases are collected and discussed in the plurality 

opinion in Rando v. Top Notch Properties, L.L.C., 2003-1800 (La. App. 4 

Cir. 6/2/04), 879 So.2d 821. To summarize the Rando plurality’s 

compendium: 

• The following cases were read to hold that a construction defect 

can constitute an accident or occurrence:14 

o Serigne v. Wildey, 612 So.2d 155 (La. App. 5 Cir. 1992).  

o Korossy v. Sunrise Homes, Inc., 94-473 (La. App. 5 Cir. 
3/15/95), 653 So.2d 1215. 

o Alberti v. WELCO Mfg. of Texas, 560 So.2d 964 (La. App. 4 
Cir. 1990). 

o Jackson v. Welco Mfg. of Texas, 612 So.2d 743 (La. App. 4 
Cir. 1992). 

o Massey v. Parker, 1998-1497 (La. App.3 Cir. 3/3/99), 733 
So.2d 74. 

o Iberia Parish School Board v. Sandifer & Son Construction Co., 
1998-319 (La. App. 3 Cir. 10/28/98), 721 So.2d 1021. 

                                                 
14 See Rando pp. 8–14, 879 So.2d at 828–31, for analysis of these cases. 
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o Gaylord Chemical Corp. v. ProPump, Inc., 1998-2367 (La. 
App. 1 Cir. 2/18/00), 753 So.2d 349. 

• The following cases were read to hold that a construction defect, in 

itself, is not an accident or occurrence:15 

o Vitenas v. Centanni, 381 So.2d 531 (La. App. 4 Cir. 1980). 

o Fredeman Shipyard v. Weldon Miller Contractors, Inc., 497 
So.2d 370 (La. App. 3 Cir. 1986). 

o Vobill Homes, Inc. v. Hartford Accident & Indemnity Co., 179 
So.2d 496 (La. App. 3 Cir. 1965). 

o Bacon v. Diamond Motors, Inc., 424 So.2d 1155 (La. App. 1 
Cir. 1982). 

o Carpenter v. Lafayette Woodworks, Inc., 573 So.2d 249 (La. 
App. 3 Cir. 1990). 

o Swarts v. Woodlawn, Inc., 610 So.2d 888 (La. App. 1 Cir. 
1992). 

Faced with these conflicting lines of authority, the Rando plurality chose 

to “consider[] defects in construction that result in damage subsequent 

to completion to be accidents and occurrences when they manifest them-

selves.” Rando p. 18, 879 So.2d at 833. But this pronouncement only 

adds to the confusion, by conflating the defect with the subsequent 

damage caused by the defect. 

 Like the Rando court, the Court of Appeal here acknowledged this 

conflicting caselaw. On page 10 of its opinion (page A20 infra), it cited six 

Louisiana decisions in apparent conflict with its own. But the Court of 

Appeal was unable to distinguish any of these six cases or to explain why 

any of them was wrongly decided. National Union speculates that the 

Court of Appeal fell victim to the same confusion that the Rando plurality 

lamented. 

 The confusion over this issue is not confined to Louisiana. As one 

commentator recently observed, “courts continue to grapple with the 

                                                 
15 See id. pp. 14–18, 879 So.2d at 831–33, for analysis of these cases. 



 10

issue of whether defective construction by an insured contractor 

constitutes an ‘occurrence’ as defined in the standard [CGL] policy…. 

Despite standardized policy language, courts around the United States 

have, at best, produced a mixed bag of results ….”16 “The result is that 

relatively simple claims continue to cause confusion, resulting in 

inconsistent opinions among courts, even those within the same 

jurisdiction.”17 

 The Rando court, well aware of the conflicting, confusing caselaw, 

invited this Court to grant writs to resolve this issue. “[A] clear signal 

from the Supreme Court … would surely do much to eliminate expensive 

future litigation.” Rando p. 18, 879 So.2d at 833. Unfortunately, no party 

in Rando applied to this Court for writs. This case presents the Court 

with the opportunity it did not get in Rando to clarify the law in this area, 

giving the lower courts and potential litigants the guidance they need. 

 In contrast, failure to grant a writ here could lead to an anomalous 

result, one likely to be repeated in other cases. In fairness, a contractor 

who fails to do its work right the first time should correct its  faulty 

workmanship at its own expense. Instead, the lower courts’ judgments 

here, if allowed to stand, could allow Tiede-Zoeller and BRAC to profit 

from the former’s faulty workmanship. BRAC’s claim includes 

$377,303.90 paid to Tiede-Zoeller to re-do the shower pans plus 

$196,592.91 for BRAC itself ($126,834.14 for “overhead” and another 

                                                 
16 Patrick J. Wielinski, Even More on Defective Work as an “Occurrence” (Oct. 
2002), found at http://www.irmi.com/Expert/Articles/2002/Wielinski10.aspx, 
viewed Oct. 25, 2005. See also Patrick J. Wielinski, Defective Work as an 
Occurrence (July 2000), found at 
http://www.irmi.com/Expert/Articles/2000/Wielinski07.aspx, viewed Oct. 25, 
2005. 

17 Patrick J. Wielinski, More on Defective Work as an Occurrence (Nov. 2000), 
found at http://www.irmi.com/Expert/Articles/2000/Wielinski11.aspx, viewed 
Oct. 25, 2005. 
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$69,758.77 for “profit”).18 Had Tiede-Zoeller done its work right the first 

time, neither Tiede-Zoeller nor BRAC could claim such windfalls. 

C. An agreement to be “responsible” for “the acts and 
omissions” of another is an agreement to assume 
the liability of another. 

 Besides being obligated to correct Tiede-Zoeller’s defective con-

struction, BRAC was also obligated to Hollywood to repair property 

damage caused by the defective construction: mildew, mold, and corro-

sion caused by water leaking out of the shower pans. To understand why 

this obligation is not covered, one must examine the source of the 

obligation. 

 BRAC’s obligation to repair property damage caused by the leaks 

did not arise by operation of law. BRAC itself was not negligent; therefore 

BRAC cannot be liable for Hollywood’s property damage under Civil Code 

Articles 2315 or 2316. While Tiede-Zoeller was negligent, its legal 

relationship to BRAC was unquestionably that of an independent 

contractor. Therefore BRAC was not vicariously liable for damage caused 

by Tiede-Zoeller’s negligence. 

 BRAC was obligated to Hollywood to repair property damage 

caused by Tiede-Zoeller’s negligence because BRAC contractually 

assumed that obligation. The contract between Hollywood and BRAC 

contains the following clause: 

The Contractor [BRAC] shall be responsible to the Owner 
[Hollywood] for acts and omissions of the Contractor’s … 
Subcontractors and their agents and employees, and other 
persons or entities performing portions of the Work for or on 
behalf of the Contractor or any of its Subcontractors. 

 This obligation is excluded from coverage by the Contractual 

Liability exclusion. That exclusion generally applies to property damage 
                                                 
18 See Ct. App. op. at 4, page A14 infra. Because the judgment at issue is a 
partial summary judgment on coverage, the amount of BRAC’s claim has not 
yet been fixed. 
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“for which the insured is obligated to pay damages by reason of the 

assumption of liability in a contract or agreement.” In interpreting this 

exclusion, the Court of Appeal reasoned that it applies to “a specific 

assumption by the insured of liability that solely results from the 

negligence or contractual breach of a third party.”19 That is exactly what 

happened here. The shower pans leaked due to the sole negligence of 

Tiede-Zoeller. BRAC would not have been liable for property damage 

caused by that negligence but for its contract with Hollywood to assume 

that liability. 

 But the Court of Appeal did not apply the exclusion. Instead, the 

Court limited it to indemnity agreements and found that BRAC’s 

assumption of liability was not an indemnity agreement.20 

 An examination of the policy reveals the Court of Appeal’s error on 

this issue. The policy describes indemnity agreements as a subset of 

contracts by which the insured assumes liability. And when it refers to 

an indemnity agreement, it uses a form of the word indemnify—a word 

that does not appear in the Contractual Liability exclusion itself. The 

Court of Appeal erred by confusing the subset (indemnity agreements) 

with the whole (agreements to assume the liability of another). 

 The Contractual Liability exclusion reads as follows: 

This insurance does not apply to: 
… 
b. Contractual Liability 

“Bodily injury” or “property damage” for which the 
insured is obligated to pay damages by reason of the 
assumption of liability in a contract or agreement. This 
exclusion does not apply to liability for damages: 

(1) That the insured would have in the absence of 
the contract or agreement; or 

                                                 
19 Page A22 infra. 

20 Pages A21–A23 infra.  
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(2) Assumed in a contract or agreement that is an 
“insured contract”, provided the “bodily injury” 
or “property damage” occurs subsequent to the 
execution of the contract or agreement …21 

This exclusion does not use the words “indemnity” or “indemnify.” In 

contrast, the definition of “insured contract” (the second exception to the 

Contractual Liability exclusion) describes certain kinds of indemnity 

agreements, and when it does so, uses a form of the word “indemnify”: 

8.  “Insured contract” means: 

a. A contract for a lease of premises. However, that 
portion of the contract for a lease of premises 
that indemnifies any person or organization for 
damage by fire to premises while rented to you 
or temporarily occupied by you with permission 
of the owner is not an “insured contract”; 

… 
d. An obligation, as required by ordinance, to 

indemnify a municipality, except in connection 
with work for a municipality; 

… 
f. That part of any other contract or agreement 

pertaining to your business (including an 
indemnification of a municipality in connection 
with work performed for a municipality) under 
which you assume the tort liability of another 
party to pay for “bodily injury” or “property 
damage” to a third person or organization. Tort 
liability means a liability that would be imposed 
by law in the absence of any contract or 
agreement. 

 Paragraph f. does not include that part of any 
contract or agreement: 

(1) That indemnifies a railroad for “bodily 
injury” or “property damage” arising out of 
construction or demolition operations, 
within 50 feet of any railroad property …; 

(2) That indemnifies an architect, engineer or 
surveyor for injury or damage ….22 

Thus, the Contractual Liability exclusion generally applies to any liability 

“assumed by contract or agreement.” It makes an exception to this 

                                                 
21 See Ct. App. op. at 20, page A30 infra. 

22 Emphasis added. 



 14

exclusion for “insured contracts,” and when defining some kinds of 

insured contracts, refers to indemnity agreements. Most significantly, 

when the policy refers to an indemnity agreement, it uses a form of the 

word “indemnify.” Indemnity agreements are a subset of contractually 

assumed liability; they do not constitute the universe of contractually 

assumed liability. 

 This exclusion, interpreting according to the plain, ordinary 

meaning of its words, ought to apply to BRAC’s contractually assumed 

obligation to Hollywood to repair property damage caused by Tiede-

Zoeller’s negligent “acts and omissions.” But the Court of Appeal did not 

reach that conclusion. Instead, by restricting the exclusion to indemnity 

agreements, the Court of Appeal effectively allowed the indemnity 

exceptions to the exclusion to swallow the entire exclusion.23 National 

Union submits that in so reasoning, the Court of Appeal failed to apply to 

the Contractual Liability exclusion the principle that all words of a 

contract should be interpreted according to their plain, ordinary 

meaning. 

 The Court of Appeal’s reasoning here is contrary to that in Insur-

ance Co. of North America v. Aberdeen Insurance Services, Inc., 253 F.3d 

878 (5th Cir. 2001), decided under Texas law. Aberdeen is like the case 

at bar, in that a general contractor agreed to be “fully responsible for all 

acts and omissions of [its] subcontractors ….” Id. at 888 (bracketed text 

by the court). But the policy in Aberdeen was different from the policy 

here: it specifically afforded coverage to the general contractor for liability 

assumed by contract; the Cover Note stated: 

 This insurance is to indemnify or pay on behalf of the 
Insured(s) … all sum(s) they may be liable or obligated 
and/or responsible to pay as damages or by reason of the 

                                                 
23 See Ct. App. op. at 12–13, pp. A22–A23 infra. 
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liability being imposed upon the insured whether it be 
assumed, under contract or otherwise …. 

Id. at 887 (italics by the court). The Fifth Circuit, reading the Cover Note 

together with the construction contract, found coverage for the project 

owner’s claim against the general contractor for damages caused by the 

subcontractor’s negligence: 

Moreover, the Cover Note’s broad language, indemnifying 
Maitland [the general contractor] for all sums it “may be 
liable or obligated and/or responsible to pay as damages, 
combined with the DOE Contract provision holding Maitland 
“fully responsible for all acts and omissions of [its] subcon-
tractors,” provides ample basis for the jury’s conclusion that 
Maitland was potentially liable to the DOE. [Id. at 888.] 

* * * 

Through the DOE Contract, Maitland assumed responsibility 
for the acts and omissions of its subcontractors, and thus 
was liable to the DOE for Offshore’s [the subcontractor’s] 
tortious conduct. Maitland therefore seeks coverage for 
contractual damages incurred as a result of conduct for 
which it was responsible. [Id. at 889.] 

 As mentioned above, there is a crucial difference between the 

policy in Aberdeen and the one here. The Aberdeen policy specifically 

afforded coverage for “liability … assumed, under contract ….” Id. at 887. 

The policy here, by contrast, generally excludes coverage for “the 

assumption of liability in a contract ….” Ct. App. op. at 20, p. A30 infra. 

If “liability assumed under contract” means the same thing here as it did 

in Aberdeen, then BRAC’s liability under its agreement to be “respon-

sible” for Tiede-Zoeller’s “acts and omissions” should fall under the 

Contractual Liability exclusion. 

 Under Louisiana law, if the wording of a policy is clear and 

expresses the parties’ intent, the policy must be enforced as written. This 

rule applies to the entire policy, including the exclusions. See Parker v. 

American Guar. & Liab. Ins. Co., 93 1556 p. 3 (La. App. 1 Cir. 5/20/94), 
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637 So.2d 788, 790. National Union urges the Court to grant a writ to 

apply this rule to the Contractual Liability exclusion. 

V. Conclusion 

 As stated by the Rando plurality, a writ grant here will resolve 

much confusion stemming from the conflicting caselaw on insurance 

coverage in defective-construction cases, and will help many parties in 

these cases avoid expensive litigation. Rando p. 18, 879 So.2d at 833. On 

the other hand, failure to grant a writ would let stand a judgment that 

could lead to an anomalous result in this and many other cases: contrac-

tors who must correct their own faulty workmanship could profit from 

re-doing their work at the expense of their CGL insurers—an incentive to 

do the work wrong the first time. These reasons, and others stated above, 

warrant the granting of a writ of review here. 
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