
The Persuasive Brief, from 
Cover to Conclusion

Using Ancient Arts and Modern Science to 
Make Your Brief More Persuasive

{Note to viewers: Make this screen as big as possible.}



Classical means of persuasion

• Logos: appeal to reason, logic

• Pathos: appeal to emotion

• Ethos: appeal based on the 
speaker’s character and 
credibility

Still works 2,300 years later.
Aristotle (384 B.C. – 322 B.C.)
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How to promote ethos

Be credible
• Stick to the record

• Cite the law and the record 
accurately

• Don’t overstate anything

Appear credible - Fluency
• Strive for fluency

• Fluency —> System 1 thinking

• Anything that promotes fluency 
builds the writer’s ethos



How fluency works

System 1

• Operates when things are easy
• Reader experiencing fluency

• Intuitive, heuristic

• Like what we see and accept it 
as true (ethos)

System 2

• Operates when things are hard
• Reader experiencing disfluency

• Careful, analytical

• Skeptical, critical



The importance of fluency

• Fluency 

• The reader’s subjective experience of ease or difficulty in processing 
information.

• Effects of fluency

• Encourages System 1

• Readers like what they are reading

• Readers tend to believe what the writer is saying



How to encourage fluency

• Use plain language

• Make it as legible (easy to read) as you can

• Look for a font with high contrast

• Make the size easy to read

• Format with care

• Consider illustrations

• Priming (“I’ve seen this before.”)

• (For legal writer) Follow the rules



How to promote ethos

Be credible
• Stick to the record

• Cite the law and the record 
accurately

• Don’t overstate anything

Appear credible - Fluency
• Follow the rules

• Plain language

• Easy-to-read typeface

• Occasional illustrations



Is following the rules that important?

• Those who don’t follow the rules “often find their briefs returned to 

them for the correction of deficiencies.”

• “There is no reason why, month after month, year after year, the 

court should encounter jurisdictional statements with such obvious 

flaws.”

• Result: two appellee briefs stricken

• Baez-Sanchez v. Sessions, 862 F.3d 638 (7th Cir. 2017).



Is following the rules that important?

• “We note with displeasure that neither party briefed the jurisdictional 

issue as required by Circuit Rule 28 ….”

• U.S. v. Naud, 830 F.2d 768 (7th Cir. 1987).



Is following the rules that important?

• “The appellees’ brief does contain a jurisdictional statement, but so 

far as bears on the existence of diversity states only that the district 

court ‘had diversity jurisdiction over this action.’ This is a gross 

violation of our Rule 28(a)(1).”

• “The egregious violation of Rule 28(a)(1) by the defendants, who 

unlike the plaintiff are represented by counsel, is sanctionable ….”

• Meyerson v. Harrah’s East Chicago Casino, 299 F.3d 616 (7th Cir. 2002).



Is following the rules that important?

• (After pointing out flaws in parties’ jurisdictional statements) “The 

parties’ insouciance about jurisdiction” was “unprofessional” and 

“particularly disturbing ….”

• Wise v. Wachovia Securities, 450 F.3d 265 (7th Cir. 2006).



Is following the rules that important?

• “We have been plagued by the carelessness of a number of the 

lawyers practicing before the courts of this circuit with regard to the 

required contents of jurisdictional statements in diversity cases…. It is 

time … that this malpractice stopped. We direct the parties to show 

cause within 10 days why counsel should not be sanctioned for 

violating Rule 28(a)(1)” 

• Smoot v. Mazda Motors of Am., Inc., 469 F.3d 675 (7th Cir. 2006).



Impressions created by legalese

• unpersuasive

• incomprehensible

• unconvincing

• unscholarly

• not from a prestigious law firm

• ineffective advocacy
— Robert W. Benson & Joan B. Kessler, Legalese v. Plain English, 20 Loy. L. Rev. 301, 314 (1987)



Plain Language v. Complicated Language

• Needless complexity leads to negative evaluations of the writer’s 

intelligence.

• Write simply and clearly if you can, and you’ll be more likely to be 

thought of as intelligent.

— Daniel M. Oppenheimer, Consequences of Erudite Vernacular Utilized Irrespective of Necessity: 
Problems with Using Long Words Needlessly, 20 Applied Cognitive Psychol. 139 (2006).



The importance of typography

• When texts were written in a font that was difficult to read, the 

author of the text was judged to be less intelligent.

—Daniel Oppenheimer, Consequences of Erudite Vernacular








































