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Parish of Orleans
I verify that, to the best of my knowledge, information, and belief, the
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The persons listed below have been notified of the filing of this writ
application and have been served with a copy of this writ application by means
equally prompt with that used to effect filing in this Court.
Hon. Robert C. Johnson
Judge, Fourth Judicial District Court
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300 St. John Street
Monroe, LA 71201
(318) 361-2250
Respondent judge
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Counsel for plaintiff-respondent, Town
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Served by e-mail and U.S. Mail

New Orleans, Louisiana, March 28, 2014.

/s/ Philip A. Franco
______________________________
Philip A. Franco

Sworn to and signed before me, Notary,
on March 28, 2014.

/s/ Raymond P. Ward
________________________________
Raymond P. Ward
Notary Public
Bar # 20404 / Notary # 35700
State of Louisiana
My Commission is for Life.
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Request for Expedited Consideration
The Town of Sterlington has filed a petition for injunctive and declaratory
relief against the Greater Ouachita Water Company, a public utility, seeking to
dictate the terms under which the water company is to provide water service for
certain potential customers. For reasons stated in this writ application, the water
company maintains that the district court has no subject-matter jurisdiction because
the Louisiana Constitution vests original jurisdiction in the Louisiana Public
Service Commission. Nevertheless, the district court has overruled the water
company’s declinatory exception and has scheduled a May 9, 2014 hearing of the
town’s motion for a preliminary injunction. Between now and May 9, the parties
will be conducting discovery to prepare for the May 9 hearing, incurring legal
expenses and other costs along the way. If the water company’s argument has
merit, the time and money spent on discovery will have been wasted, and any
preliminary injunction granted by the district court will infringe on the
Commission’s original jurisdiction. Therefore, the water company asks that the
Court render a decision on this writ application as soon as practicable, and in any
event, before the May 9, 2014 preliminary-injunction hearing.

vi

Grounds for This Court’s Jurisdiction
This Court has supervisory jurisdiction over this matter under La. Code Civ.
P. art. 2201 and Rule 4, Unif. R. La. Cts. App. The judgment complained of was
rendered in open court on February 26, 2014, and reduced to writing on March 13,
2014.1 On March 24, 2014, defendant-applicant filed a notice of intent to seek
supervisory writ, and the next day, the trial court set a return date of April 16,
2014.2 Thus, this writ application is timely, and the Court has supervisory
jurisdiction to review the judgment complained of. See R. 4-3 and 4-3, Unif. R. La.
Cts. App.

Statement of the Case
1.

Status in the trial court.
Plaintiff, the Town of Sterlington, has filed a petition for injunctive and

declaratory relief, seeking to compel a public utility, Greater Ouachita Water
Company, to provide water service to certain developers. The district court granted
the town’s motion for a temporary restraining order, which has since remained in
place while the parties attempted to resolve the dispute amicably.3 In response to
the petition, the water company pleaded a declinatory exception of lack of subjectmatter jurisdiction, contending that original jurisdiction over this dispute is
constitutionally vested in the Louisiana Public Service Commission, not the district
court. The district court overruled the water company’s exception and has set a
preliminary-injunction hearing for May 9, 2014. To avoid the irreparable injury of
trying a case in the wrong forum, the water company asks for a ruling on this writ
application as soon as practicable, and in any event, before May 9, 2014.
1

See p. 38 below.

2

See p. 39 below (notice of intent); p. 41 below (order setting return date).

3

See p. 16 below.

1

2.

Facts and procedural history.
In June 1996, the Town of Sterlington granted to Greater Ouachita Water

Company, a non-profit corporation, a 20-year franchise to provide water service to
the town and its inhabitants.4 The franchise gives the water company the right “to
acquire, construct, operate and maintain such … structures, distribution systems
and equipment as may be useful and necessary for the production, transportation,
distribution and sale of water in and through the town ….”5
In February 2013, the town filed a petition for injunctive and declaratory
relief against the water company. The town alleges that certain developers have
sought to build new homes in the town and, in the process, have installed water
lines. When these developers have asked the water company to provide water
service to their developments, the water company has required the developers to
donate the water lines to the water company—lines that the water company would
be responsible for maintaining. The town seeks injunctive relief prohibiting the
water company from requiring donation of the developers’ water lines as a
condition for providing water service to these new developments.6
In response to the petition, the water company pleaded the declinatory
exception of lack of subject-matter jurisdiction. The water company maintains that,
because it is a public utility, it is regulated by the Louisiana Public Service
Commission. Therefore, the Commission, not the district court, has original
jurisdiction to determine whether and under what conditions the water company
can be compelled to provide water service.
4

See pp. 17 – 20 below.

5

Page 18 below.

6

See pp. 11 – 14 below (Petition for Injunctive and Declaratory Relief). The district court
granted the town’s motion for a temporary restraining order, which has since remained in place
by agreement of the parties while they attempted to resolve the dispute amicably. See p. 16
below.

2

On February 26, 2014, the district court held a hearing of the water
company’s exception, overruled the exception, and scheduled a hearing of the
town’s motion for a preliminary injunction for May 9, 2014. According to the
town’s petition, the preliminary injunction sought by the town would compel the
water company to provide water service without requiring the donation of any
pre-existing water lines.7 The water company now seeks this Court’s supervisory
review of the district court’s judgment.

Issue Presented
Louisiana’s constitution vests in the Public Service Commission the power
to regulate public utilities. This power includes all matters and things connected
with, concerning, and growing out of the service to be given or rendered by a
public utility. Does the Commission’s jurisdiction include the power to determine
whether, and under what conditions, a public utility can be compelled to supply
water service?

Assignment of Error
The district court erred in failing to sustain the water company’s declinatory
exception and in failing to dismiss the town’s action. The district court is likewise
committing continuing error in purporting to exercise jurisdiction over matters
subject to the original jurisdiction of the Louisiana Public Service Commission.

Summary of the Argument
Two independent bases exist here to warrant the exercise of this Court’s
supervisory jurisdiction. First, the judgment complained of, overruling a
declinatory exception of lack of subject-matter jurisdiction, causes irreparable
7

See p. 14 below, petition prayer, ¶ C.

3

injury, i.e. an injury that cannot, as a practical matter, be corrected on appeal after
final judgment. Second, this case satisfies the criteria set forth in Herlitz
Construction Co. v. Hotel Investors of New Iberia, 396 So. 2d 878 (La. 1981): the
district court’s judgment is at least arguably incorrect, reversal would terminate the
litigation, and there is no dispute of fact to be resolved.
On the merits, the water company’s declinatory exception should be
sustained. Under Louisiana law, the Public Service Commission has jurisdiction
over the services provided or to be provided by a public utility. Here, the relief
sought by the town is an order compelling the water company, a public utility, to
provide water service without requiring donation of water lines that the water
company would have to maintain. The relief sought bears directly on the services
to be provided by a public utility, and hence falls within the Commission’s
jurisdiction.

Argument
1.

This case is writ-worthy because the district court’s judgment
causes irreparable injury, and because the Herlitz criteria apply.
Irreparable injury is an important (but not exclusive) ingredient in an

application for a supervisory writ. See La. Code Civ. P. art. 2083, Comments—
2005, comment (b). A judgment overruling a declinatory exception causes
irreparable injury because the effect of such a judgment—trying a case in the
wrong forum—cannot, as a practical matter, be corrected on appeal. Cf. Caldwell
v. VAC Fed. Credit Union, 545 So. 2d 697, 697 (La. App. 2 Cir. 1989) (judgment
overruling declinatory exception of improper venue causes irreparable injury).
Because the judgment at issue here causes irreparable injury, it warrants this
Court’s supervisory review.

4

Even if the judgment did not cause irreparable injury, it would still be
appropriate for supervisory review under Herlitz Construction Co. v. Hotel
Investors of New Iberia, 396 So. 2d 878 (La. 1981). Herlitz teaches that, “[w]hen
the overruling of the exception is arguably incorrect, when a reversal will terminate
the litigation, and when there is no dispute of fact to be resolved, judicial
efficiency and fundamental fairness to the litigants dictate[ ] that the merits of the
application for supervisory writs should be decided in an attempt to avoid the
waste of time and expense of a possibly useless future trial on the merits.” 396 So.
2d at 878. All three criteria are met here. Considering the breadth of Louisiana
Public Service Commission’s jurisdiction over public utilities, the district court’s
attempt to exercise jurisdiction here is (at the least) arguably incorrect. Reversal of
the district court’s judgment would terminate the town’s civil action. And there is
no dispute of fact to resolve, as the water company’s exception is tried on the face
of the town’s petition—particularly the relief sought by the town.
By itself, either irreparable injury or satisfaction of the Herlitz criteria calls
for this Court to exercise its supervisory jurisdiction and consider the merits of the
water company’s application. Here, we have both irreparable injury and
satisfaction of the Herlitz criteria.

2.

The Public Service Commission has original jurisdiction to
decide whether, and under what conditions, a public utility can
be compelled to provide utility services.
“Subject-matter jurisdiction” means the legal power and authority of a

tribunal to adjudicate a particular matter involving the legal relations of the parties
and to grant the relief to which the parties are entitled. Daily Advertiser v. TransLa Div. of Atmos Energy Corp., 612 So. 2d 7, 16 (La. 1993) (citing La. Code Civ.
P. arts. 1 and 2).
5

In general, district courts have original jurisdiction over all civil matters. See
La. Const. art. V § 16(A). But when a party to an action qualifies as a public
utility, another constitutional provision—art. IV § 21(B)—comes into play. See
Opelousas Trust Auth. v. CLECO Corp., 2012-0622 p. 14 (La. 12/4/12), 105 So. 3d
26, 35. This provision vests in the Louisiana Public Service Commission the power
and duty to “regulate all common carriers and public utilities,” and to exercise
“such other regulatory authority as provided by law.” La. Const. art. IV § 21(B).
The Louisiana Supreme Court has construed this constitutional provision as
providing the Commission with “broad and independent power and authority to
regulate common carriers and public utilities.” Opelousas Trust Auth. pp. 14–15,
105 So. 3d at 35–36. Indeed, the Court has referred to the scope of the Commission’s jurisdiction over public utilities as “plenary.” Id. p. 15, 105 So. 3d at 36;
Daily Advertiser, 612 So. 2d at 16. This plenary authority includes the right to
exercise all necessary power and authority over public utilities for regulating both
the rates charged by and the service furnished by public utilities. Gulf States
Utilities Co. v. La. Public Serv. Commn., 92-1185 (La. 3/17/94), 633 So. 2d 1258,
1263.
There can be no doubt that the Commission’s jurisdiction over public
utilities is not limited to rate-making; it extends to services provided by a public
utility. Consistently with La. Const. art. IV § 21(B), the Legislature has decreed
that the Commission’s jurisdiction “shall affect and include all matters and things
connected with, concerning, and growing out of the service to be given or rendered
by such public utility ….” La. R.S. 45:1164(A).8 Thus, “when a claim is stated that
is essentially a dispute about the furnishing of services or the cost of the services,
8

Indeed, the Commission has promulgated detailed rules and regulations governing water
utilities subject to the Commission’s jurisdiction. See La. Pub. Serv. Commn. Gen. Order Docket
No. R-31850 (Mar. 9, 2012).

6

the claim is beyond the jurisdiction of the trial court.” Opelousas Trust Auth. p. 20,
105 So. 3d at 39, quoting Milstead v. La. Power & Light Co., 581 So. 2d 1085,
1086 (La. App. 2 Cir. 1991).
Of course, not every dispute involving a public utility is a matter to be
decided by the Commission. Public utilities, like other juridical persons, can be
involved in plain-vanilla tort or contract disputes. But by the same token, a plaintiff
cannot circumvent the Commission’s jurisdiction merely by phrasing its
allegations in terms of contract or tort law. To determine jurisdiction of a dispute
involving a public utility, a court must examine the relief requested. Indeed, the
definition of jurisdiction includes “the legal power and authority … to grant the
relief to which [the parties] are entitled.” La. Code of Civ. P. art. 1. Thus, as the
Louisiana Supreme Court has repeatedly taught, “the manner in which plaintiffs
couch their claims does not automatically vest jurisdiction in the district court;
rather, the nature of the relief demanded is dispositive.” Daily Advertiser, 612 So.
2d at 16; Opelousas Trust Auth. p. 16, 105 So. 3d at 36.
Turning now to the town’s petition, it is clear that the relief requested
directly concerns “the service to be given or rendered by such public utility ….”
La. R.S. 45:1164(A). The town seeks to compel the water company to provide
water service to certain new customers without requiring donation of water lines
that the water company would have to maintain. Although the prayer includes a
request for a declaratory judgment, the declaration sought by the town concerns
alleged “violation of the franchise agreement to supply water to the Town of
Sterlington and its inhabitants.”9 The balance of the prayer seeks a temporary
restraining order, a preliminary injunction, and a permanent injunction restraining
the water company “from requiring any person or entity to donate or surrender
9

See p. 13 below, petition ¶ 16; p. 14 below, petition prayer ¶ A.
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water lines unto Greater Ouachita Water Company in order to be supplied and/or
receive water from Greater Ouachita Water Company ….”10 In short, the relief
sought by the town bears directly on the service to be given or rendered by the
water company, a public utility. Whether to grant this relief is for the Commission,
not the district court, to decide.
In its opposition memorandum, the town cited various cases in which a court
exercised subject-matter jurisdiction over a dispute involving a utility. But in each
case (unlike the case at bar), the relief sought was beyond the Commission’s
jurisdiction because it involved something other than rates charged or services
rendered by a public utility. One case cited by the town involved a territorial
dispute between a municipally owned utility and another public utility. The
Louisiana Constitution exempts municipally owned utilities from the
Commission’s jurisdiction. See La. Const. art. IV § 21(C). Since the Commission
could not enforce any ruling against the municipally owned utility, it lacked the
power to grant the requested relief and therefore lacked jurisdiction.11 Similarly, in
another case cited by the town, a utility sought to prevent a municipality from
granting a franchise to a competitor. Since the Commission had no jurisdiction to
compel the municipality to do anything, it lacked jurisdiction.12 In two cases cited
by the town, the relief requested was a money judgment for damages. Since the
Commission has no power to render a money judgment, it lacked jurisdiction.13

10

Page 14 below, petition prayer ¶¶ C and F (capitalization altered).

11

City of Plaquemine v. La. Public Serv. Commn., 96-1417 p. 7 (La. 1/14/97), 685 So. 2d 1074,
1077–78.
12

Central La. Elec. Co. v. La. Public Serv. Commn., 601 So. 2d 1383, 1386–87 (La. 1992).

13

Central La. Elec. Co. v. Pointe Coupee Elec. Membership Corp., 182 So. 2d 752, 758 (La.
App. 1 Cir. 1966); Gulf States Utilities Co. v. Delcambre Tel. Co., 527 So. 2d 45, 46 (La. App. 3
Cir. 1988).

8

Unlike the cases described above, this case involves a request for relief that
only the Commission can grant: an order determining the conditions under which
the water company, a public utility, is to extend water services. Since the relief
sought concerns the services to be provided by a public utility, it falls with the
jurisdiction of the Commission, not that of the district court.

Prayer for Relief
Greater Ouachita Water Company prays that this Court grant a supervisory
writ, reverse the district court’s judgment, sustain the water company’s declinatory
exception of lack of subject-matter jurisdiction, dissolve the district court’s
temporary restraining order, and dismiss the Town of Sterlington’s petition.

Respectfully submitted:
/s/ Philip A. Franco

Philip A. Franco, # 5819
philip.franco@arlaw.com

C. Joseph Roberts, III, # 11312
joe@hhsclaw.com

Raymond P. Ward, # 20404
ray.ward@arlaw.com

HAYES, HARKEY, SMITH &
CASCIO, L.L.P.
2811 Kilpatrick Blvd.
P.O. Box 8032
Monroe, LA 71201
(318) 387-2422
(318) 388-5809 fax

ADAMS AND REESE LLP
One Shell Square, Suite 4500
701 Poydras Street
New Orleans, LA 70139
(504) 581-3234
(504) 566-0210 fax

Attorneys for Greater Ouachita Water Company,
defendant and applicant
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