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Jurisdictional Statement 

This Court has jurisdiction over this appeal under La. Const. art. V § 10(A) 

and La. Code Civ. P. art. 1911(B). The judgment appealed from is a final judgment 

on a jury verdict, appealable under article 1911(B). The appellants’ suspensive 

appeal is timely under La. Code Civ. P. art. 2123(A)(2). The trial court gave notice 

of the final judgment on September 12, 2019.1 On September 19, 2019, appellants 

filed a timely motion for new trial.2 The trial court summarily denied the motion 

without a hearing on September 30, 2019, and the clerk of court mailed notice of 

the judgment denying new trial on the same date.3 On October 29, 2019, appellants 

perfected their suspensive appeal by obtaining an order of suspensive appeal from 

the trial court and filing the necessary security with the clerk of court.4 

Statement of the Case 

This case is a medical-malpractice action related to care received at 

Children’s Hospital by Dominic Sousa. Dominic was two years old when his 

parents sought care in May 2002 for his broken right arm. After going through the 

medical-review-panel process, Dominic’s parents filed suit in 2007, naming as 

defendants Children’s Hospital, Dr. Robert Dehne, Dr. Gregory Gilot, Dr. William 

Accousti, Dr. James Prosser, and Garden City Hospital, located in Michigan. Dr. 

Prosser was a third-year resident employed by Garden City Hospital who, in May 

2002, was working a three-month rotation in orthopedic surgery at Children’s 

Hospital. By amended petitions, the Sousas added as defendants the Board of 

Supervisors of LSU (employer of Drs. Dehne, Gilot, and Accousti) and Prime 

                                                           
1 17 R. 3480. 
2 17 R. 3485. See La. Code Civ. P. art. 1974 (seven-day delay to apply for new trial, excluding 

legal holidays). 
3 17 R. 3486 (judgment denying new trial); 17 R. 3506 (notice of judgment denying new trial). 
4 17 R. 3509 (order granting suspensive appeal); 17 R. 3510–22 (appeal bond and related 

pleadings filed Oct. 29, 2019). 
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Healthcare Services – Garden City Hospital, LLC (successor of Garden City 

Hospital and alleged insurer of Dr. Prosser).  

Before trial, Children’s Hospital was dismissed by summary judgment, and 

the Sousas settled with LSU and Drs. Dehne, Gilot, and Accousti. They went to 

trial against Dr. Prosser and Prime Healthcare, who, because they were domiciled 

in Michigan, did not know to file the necessary papers in Louisiana to qualify for 

the $500,000 medical-malpractice damages cap. See La. R.S. 40:1231.2(B). 

At trial, the same evidence used to argue Dr. Prosser’s fault applied equally 

to Dr. Gilot. The allegation against Dr. Prosser was that he misinterpreted an x-ray 

taken after a cast was placed on Dominic’s arm, failing to see that a part of the cast 

could be impinging blood flow. Less than 24 hours after being treated by Dr. 

Prosser, Dominic’s parents returned to the same emergency room at Children’s 

Hospital, where Dominic was treated by Dr. Gilot. It was undisputed that Dr. Gilot 

assessed the same cast placed by Dr. Prosser, that Dr. Gilot looked at the same 

post-reduction x-rays as Dr. Prosser, that Dr. Gilot interpreted the x-rays the same 

way as Dr. Prosser, and that even though Dominic was at this point suffering from 

excessive swelling and discoloration of his fingers, Dr. Gilot discharged Dominic 

without splitting the cast. Because Dr. Gilot did nothing whatsoever to address 

Dominic’s condition, Dominic suffered permanent damage to muscles and nerves 

in his forearm, leading to a diagnosis of Volkmann’s contracture. In closing 

arguments, plaintiffs’ counsel acknowledged the fault of settling defendant Dr. 

Gilot, suggesting a 20% fault allocation to him. 

Despite this undisputed evidence and the Sousas’ suggested fault allocation, 

the jury allocated no fault to Dr. Gilot, instead allocating 100% fault to Dr. Prosser. 

And although Dominic makes no claim for future medical treatment, lost wages, 

loss of earning capacity, or any other special damages, the jury awarded general 

damages totaling $10 million. 
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Dr. Prosser and Prime Healthcare moved for new trial, arguing that at least 

some fault must be assigned to Dr. Gilot and that the $10 million award for general 

damages is excessive. The trial court summarily denied their motion for new trial. 

Dr. Prosser and Prime Healthcare have appealed. 

Assignments of Error 

1. Because the jury’s fault allocations are inconsistent and irreconcilable, 

the trial court committed legal error in failing to grant a new trial. On de novo 

review, this Court should either find Dr. Gilot 100% at fault or split the fault 50–50 

between Drs. Gilot and Prosser. Alternatively, even if this Court applies the 

manifest-error standard, it should still assess 50% fault to Dr. Gilot or, at least, the 

20% fault suggested by plaintiffs’ counsel in closing argument. 

2. Under the facts of this case, the jury’s assessment of $10 million in 

general damages is an abuse of discretion and must be reduced.  

3. In determining the starting date for legal interest, the trial court erred 

in applying the Louisiana Medical Malpractice Act. Because Dr. Prosser does not 

meet the Act’s definition of “qualified health care provider,” no part of the Act 

applies to him, including its provision on legal interest. 

Issues Presented for Review 

1. It is undisputed that Dr. Prosser and Dr. Gilot treated the same patient 

in the same setting, evaluated the same cast using the same x-rays, and interpreted 

those x-rays in the same way. Yet the jury allocated 100% fault to Dr. Prosser 

without allocating any fault to Dr. Gilot. 

a. Are the jury’s fault allocations inconsistent and conflicting, requiring 

de novo review? 

 

b. On de novo review, should Dr. Gilot be found 100% at fault, or 

should fault be split 50–50 between Drs. Gilot and Prosser? 
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c. Alternatively, even if this Court applies the manifest-error standard, 

should 50% of the fault still be allocated to Dr. Gilot or, at the very 

least, the 20% suggested by plaintiffs’ counsel in closing argument? 

 

2. The assessment of $10 million in general damages is more than 12 

times higher than the next highest reported award in Louisiana for similar injuries. 

Is this assessment of general damages an abuse of discretion?  

3. Under the Louisiana Medical Malpractice Act, Dr. Prosser is not a 

“qualified” health-care provider and, therefore, is not subject to any of the Act’s 

provisions. Did the trial court commit legal error in applying the Act’s provision 

on legal interest to Dr. Prosser?  

Statement of Facts 

1. Dr. Prosser treated Dominic’s broken arm and discharged him with 
appropriate instructions to his parents. 

On the evening of May 12, 2002, Dr. James Prosser received a phone call 

from Dr. Robert Dehne. At the time, Dr. Prosser was a third-year resident in 

orthopedic surgery; he was a visiting physician from Garden City Hospital in 

Michigan and was working a rotation at Children’s Hospital.5 Dr. Dehne, the 

attending orthopedic physician at Children’s, told Dr. Prosser that he had received 

a call from Chalmette General Medical Center asking him to accept the transfer of 

a two-year-old patient, Dominic Sousa. Dr. Dehne had accepted the transfer and 

called Dr. Prosser to let him know that the patient was on the way to Children’s 

Hospital’s emergency room and to give him a rough idea of when he’d have to 

report to treat Dominic.6 Later that evening, Dr. Prosser went to Children’s 

Hospital after receiving a call that Dominic had arrived.7 

On arriving at Children’s Hospital, the first thing Dr. Prosser did was review 

any available paperwork and x-rays to learn as much as he could about the 

                                                           
5 38 R. 55. 
6 39 R. 84 (Dr. Prosser’s testimony). 
7 38 R. 84–85. 
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situation. Next, he went in to see Dominic and his parents to find out what 

happened and obtain a timeline. After that, he examined Dominic. He concluded 

that Dominic had a both-bone fracture of his right forearm.8 The radius bone was 

broken all the way through, while the ulna had a “greenstick” fracture, meaning 

that it was bent but not broken all the way through.9 Both fractures were in the 

middle of the bone shaft.10 

After examining Dominic, Dr. Prosser called Dr. Dehne “to let him know 

what we have” and to get instructions.11 Dr. Dehne instructed Dr. Prosser to reduce 

the fracture (meaning to set the bones in proper alignment), to put the arm in a 

long-arm cast (extending above the elbow), and to have the patient follow up with 

Dr. Dehne in a week.12 If Dr. Prosser ran into any difficulty, he was to call Dr. 

Gregory Gilot, the chief resident.13 

Dr. Prosser was able to handle the situation without calling Dr. Gilot.14 

Before treating Dominic, Dr. Prosser had experience reducing a both-bone fracture 

in a pediatric patient.15 He had been trained how to apply casts, and in fact had 

applied hundreds of casts before seeing Dominic.16 So Dr. Prosser felt confident in 

his ability to handle Dominic’s treatment.17 

The first step in the procedure was to administer anesthesia and sedation to 

Dominic. Once the anesthesia took effect, the staff removed Dominic’s shirt and a 

splint that had been placed at Chalmette General. Dr. Prosser then obtained fresh 

x-rays and did a thorough examination of Dominic’s arm above and below the 

                                                           
8 39 R. 85. 
9 39 R. 85–86. 
10 39 R. 86. 
11 39 R. 86. 
12 39 R. 86. 
13 39 R. 86, 117. 
14 38 R. 55; 39 R. 134. 
15 39 R. 86. 
16 39 R. 40. 
17 38 R. 40–41. 
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fracture. One purpose of the examination was to see if there were any other injuries 

besides the fracture that had been missed. Another important purpose was to make 

sure that compartment syndrome had not set in.18 

Compartment syndrome is a potential complication with any fracture. Any 

fracture is likely to cause swelling of nearby muscles. These muscles are encased 

in fascia “compartments.” Excessive muscle swelling inside the compartments 

leads to loss of blood circulation, which in turn causes more swelling and more 

loss of circulation. This vicious cycle is called “compartment syndrome.” If left 

untreated, it can lead to death of muscle tissue and nerves.19 

Thus, when Dr. Prosser examined Dominic, he palpated the soft tissues in 

his arm to make sure they had not hardened. “When you see [compartment 

syndrome],” Dr. Prosser explained, “it’s pretty obvious. Like it’s just rock hard 

….”20 Dominic’s soft tissues gave no indication of compartment syndrome.21 

Once the examination was done, it was time to reduce the fracture. As Dr. 

Prosser explained, “that’s when you kind of do … your pop, so to speak.”22 The 

“pop,” or actual reduction of the fracture, takes only seconds. According to defense 

expert Dr. James Bennett, Dr. Prosser’s technique for reducing the fracture was 

“what we were teaching at the time” and met the standard of care.23 

After setting the bones, Dr. Prosser applied the cast. The practice at 

Children’s Hospital for long-arm casting was to apply the cast in two stages: first 

the forearm below the elbow, and after that cast was dry, the remainder of the cast 

from the forearm to above the elbow. As Dr. Prosser wrapped the forearm or 

                                                           
18 39 R. 87 (Dr. Prosser testifying, “[A]nytime someone breaks a bone, neurovascular injury, 

compartment syndrome—that’s … something you check for.”). 
19 For a description of compartment syndrome, see Dr. Accousti’s testimony at 39 R. 59. 
20 39 R. 87. 
21 39 R. 87. 
22 39 R. 90. 
23 39 R. 138. 
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“short-arm” cast, he pushed it in the same direction as the reduction; he referred to 

this as “molding.”24 He also wrapped the upper part of the forearm cast so as to 

form a “V” below the inside crook of the elbow—the “antecubital fossa.”25 The 

purpose of the “V” was to avoid impinging the blood vessels and nerves.26 

After the cast was placed, Dr. Prosser did another examination to make sure 

that no problems had developed. As he explained, “[S]ometimes, when someone 

has a broken bone and you straighten it, sometimes a nerve, artery, or vein can get 

stuck in the break and, when you straighten it, you can do damage in that way.”27 

So Dr. Prosser did a neurovascular check, making sure that Dominic could move 

his fingers and there was not excessive swelling.28 

Once the entire cast was dry and Dominic came out of anesthesia, he was 

sent for final x-rays to make sure that the bones were still lined up correctly.29 The 

anesthesia records indicate that Dominic was first anesthetized at 1:25 a.m. and 

was sent to radiology at 2:45 a.m. Thus, between the examinations, fracture 

reduction, and cast placement, Dr. Prosser spent over an hour with his patient. 

On reviewing the post-reduction x-rays, Dr. Prosser was satisfied that 

Dominic was ready for discharge.30 Before Dominic was discharged, his parents 

were given detailed instructions: to keep Dominic’s arm elevated above his heart, 

and to return to the emergency room immediately if Dominic’s condition 

worsened, if his fingers became numb or turned blue, or if he was unable to move 

                                                           
24 39 R. 90. 
25 38 R. 49; 39 R. 93–94. 
26 38 R. 48; 39 R. 92–93. 
27 39 R. 95. 
28 39 R. 95. 
29 39 R. 94–95. 
30 39 R. 100. 
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his fingers.31 As. Dr. Prosser explained, the purpose of these instructions was to 

guard against compartment syndrome, a potential complication of any fracture: 

Anytime you put on a cast, you’re putting on a closed cylinder after an 

injury, there is a risk of compartment syndrome, nerve/arterial 

damage. You want to make sure that doesn’t happen. And if it’s 

starting to, you prevent it.32 

Plaintiffs’ expert Dr. Harold Stokes, a renowned hand surgeon, agreed that 

post-traumatic and post-reduction swelling of soft tissues is normal; that is why 

watching the cast is important.33 This is why Dr. Stokes has his patients return after 

casting for follow-up: “You want to look and make sure that you’re not getting in 

trouble.”34 Dr. Stokes agreed that the discharge instructions given to Dominic’s 

parents met the standard of care.35 Defense expert Dr. Bennett agreed and testified 

that the purpose of the instructions was to prevent what actually occurred.36 

Dominic was discharged at 3:33 a.m. on May 13, 2002.37 At the time, he did 

not have symptoms of compartment syndrome.38 After his discharge, Dr. Prosser 

never again examined or treated him. 

2. The next day, Dominic developed the symptoms warned of in the 
discharge instructions and was returned to Children’s emergency room. 

The following day, Dominic’s mother, Connie Sousa, kept careful watch of 

Dominic’s condition. She testified that during the day, Dominic’s fingers “were 

red. They were swollen while he was sleeping. I don’t remember them being 

grotesque at that point.”39 But by the afternoon, Dominic’s arm was “way bigger 

                                                           
31 See Joint Ex. 2 at SOUSA 015 (Children’s Hospital medical records, discharge instructions); 

39 R. 100 (Dr. Prosser describing the discharge instructions). 
32 39 R. 100–01. See also Dr. Accousti’s testimony at 39 R. 60, describing the reason for these 

discharge instructions. 
33 Pl. Ex. 3, Stokes depo. at 44. 
34 Id. at 45. 
35 Id. 
36 39 R. 142. 
37 39 R. 102; see also Joint Ex. 2 at SOUSA 015 (discharge instructions dated 13 May 2002, 3:33 

a.m.). 
38 39 R. 63–64 (Dr. Accousti’s testimony). 
39 39 R. 44. 
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than it should have been … It was just good and swollen.”40 His fingers were 

swollen, curling around the cast, and turning blue.41 She tried to keep his arm 

elevated, but the swelling “just didn’t go down.”42  

Following the discharge instructions, Connie Sousa took Dominic back to 

the emergency room because, as Dr. Prosser later described it, “The things we told 

them to look out for were happening.”43 Connie Sousa testified that Dominic’s 

fingers were swollen to the point that he had blisters on the tops of his fingers, and 

“it looked like his fingernails were going to pop off.”44 His fingers were curled 

around the cast, and his hand was so swollen that he couldn’t move it.45 

3. Dr. Gilot failed to split or remove the cast. 

Connie Sousa arrived at Children’s Hospital with Dominic around 10:30 

p.m., roughly 19 hours after discharge by Dr. Prosser. The Sousas were seen by Dr. 

Gilot, who had been Dr. Prosser’s backup the night before. At this point, Dominic 

had excessive swelling and bluing of his fingers,46 symptoms of compartment 

syndrome.47 All the doctors who testified at trial, including both plaintiff and 

defense experts, agreed that, presented with these symptoms, Dr. Gilot should have 

“bivalved” (split) the cast or removed it completely to relieve the swelling: 

Dr. Accousti (defense expert): 

So if a patient had a cast placed and the parents returned a period of 

time later because they were worried about the swelling and blue 

fingers, I would’ve split the cast or taken it off completely.48 

Dr. Haddad (plaintiffs’ expert): 

I think [Dr. Gilot’s] fault was his inaction to remove the cast. So I 

think the child was brought back by the mother at that 19-hour mark, 

complaining of pain, swelling. I think there was also complaint maybe 

                                                           
40 39 R. 12. 
41 39 R. 12, 45. 
42 39 R. 45. 
43 39, R. 118. 
44 39 R. 13. 
45 39 R. 14. 
46 39 R. 60–61 (Dr. Accousti’s testimony). 
47 39 R. 143 (Dr. Bennett’s testimony). 
48 39 R. 61 (emphasis added). 
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of the inability to move the fingers. And so, at that point, based on my 

training, the cast should have come off.49 

Dr. Bennett (defense expert): 

Unequivocally, without any doubt, he would not have done 

anything wrong had he split the cast. In other words, splitting the cast 

was not a big deal. It wasn’t like you were worried about losing the 

reduction …. You split the cast.50 

Dr. Prosser: 

[W]hen I read all the records and Mom is calling, the fingers are 

swelling, there’s pain, I would have bivalved the cast, personally.51 

But Dr. Gilot neither split nor removed the cast.52 Instead, Dr. Gilot told 

Connie Sousa “the same thing—swelling, ice, elevation, Tylenol with codeine,” 

and to “[c]ome back if the swelling didn’t get any better.”53 In Dr. Bennett’s 

opinion, Dr. Gilot breached the standard of care by failing to split the cast.54 “I 

think Dr. Gilot missed the opportunity to abort what was a developing 

compartment syndrome.”55 Dr. Stokes agreed that, if Dr. Gilot had complied with 

the standard of care, Dominic would have avoided permanent injury.56 

4. Dominic’s condition continued to deteriorate until he was seen by Dr. 
Accousti and Dr. Dehne. 

Connie Sousa testified that by Wednesday, May 15, Dominic’s fingers 

“were grotesque-looking,” and she decided to again take him back to the hospital.57 

This time, they were seen by Dr. Accousti. He did what Dr. Gilot should have done 

two days prior: he bivalved (split) the cast in two places. Immediately, the swelling 

went down. 

                                                           
49 38 R. 101 (emphasis added). 
50 39 R. 144 (emphasis added). 
51 38 R. 50 (emphasis added). 
52 39 R. 62 (Dr. Accousti). 
53 39 R. 15. 
54 39 R. 144. 
55 39 R. 159. 
56 Pl. Ex. 3 at 45 (Dr. Stokes’s depo.). 
57 39 R. 15. 
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After two more days, the swelling did not improve further, so Connie Sousa 

took Dominic to see Dr. Dehne. Dr. Dehne removed the cast completely and put on 

a new cast. By July 2002, Dominic’s hand was still not functioning properly, so 

Dr. Dehne referred him to Dr. Donald Faust. Dr. Faust recommended surgery “to 

release the nerves so they could feel again …. [E]ither the nerves were dead or the 

tissue around them [was] dead, and that’s why [Dominic] wasn’t moving.”58 Dr. 

Faust’s diagnosis was that Dominic had sustained compartment syndrome, leading 

to Volkmann’s contracture, a permanent shortening of the forearm.59   

Since Dr. Faust’s treatment, Dominic has been seen twice by Dr. Harold 

Stokes, once in 2006, and a second time in 2009. Dr. Stokes did not recommend 

any surgery or any other medical intervention. The compartment syndrome and 

resulting Volkmann’s contracture have left Dominic with a right forearm 

noticeably shorter than his left forearm, and with some loss of function of his right 

wrist and hand. He also has scars from the surgery performed by Dr. Faust. Despite 

the limited use of his right arm and hand, he has completed school, and through a 

family friend, has a job working on a boat as a deckhand.60  

5. After settling with Dr. Gilot, the Sousas got a $10 million judgment against 
Dr. Prosser. 

In July 2007, the Sousas filed suit against Children’s Hospital, Dr. Dehne, 

Dr. Gilot, Dr. Accousti, Dr. Prosser, and Garden City Hospital as Dr. Prosser’s 

employer. By amended petitions, the Sousas added as defendants the LSU Board 

of Supervisors (employer of Drs. Gilot, Accousti, and Dehne) and Prime 

Healthcare Services–Garden City Hospital, LLC as the insurer and successor 

employer of Dr. Prosser. Children’s Hospital was dismissed by summary 

judgment. Before trial, the Sousas settled with LSU and Drs. Dehne, Gilot, 

                                                           
58 39 R. 28. 
59 38 R. 63. 
60 38 R. 153–54. 
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Accousti—all of whom benefitted from Louisiana law capping liability for medical 

malpractice. Plaintiffs then went to trial against Dr. Prosser and Prime Healthcare, 

who (as Michigan residents) had not filed the paperwork to qualify for the statutory 

$500,000 cap on damages under La. R.S. 40:1231.2(B). 

In closing arguments, plaintiffs’ counsel conceded that some fault should be 

allocated to settling defendant Dr. Gilot, suggesting 20% fault for him and 80% for 

Dr. Prosser.61 But instead, the jury allocated 100% fault to Dr. Prosser and none to 

Dr. Gilot. The jury did not award any special damages because none were asked 

for or proved. For general damages, the jury awarded a total of $10 million. 

Dr. Prosser and Prime Healthcare moved for new trial, arguing that at least 

some fault should have been assigned to Dr. Gilot, and that the $10 million award 

for general damages was grossly excessive. The trial court summarily denied the 

motion without a hearing. Dr. Prosser and Prime Healthcare have appealed. 

Summary of the Argument 

  Dr. Stokes, plaintiffs’ expert and a renowned hand surgeon who treated 

Dominic, did not fault Dr. Prosser for his application of the cast to Dominic’s arm. 

Instead, his only criticism of Dr. Prosser was his failure to see on a post-reduction 

X-ray that a ridge in the cast was pressing on his arm.  

Defense experts disagreed that the post-reduction x-ray revealed any such 

problem. But should Dr. Prosser’s fault nevertheless be affirmed on this basis, then 

Dr. Gilot must also be found at fault. When Dominic was returned to the hospital, 

Dr. Gilot reviewed the same x-ray as Dr. Prosser. Indeed, because Dominic’s 

mother was at this point complaining of excessive swelling and his fingers’ turning 

blue, Dr. Gilot had much more reason for concern that the cast was restricting 

blood flow. Dr. Stokes himself testified that Dr. Gilot should have seen the 

                                                           
61 40 R. 20. 
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problem on the post-reduction x-ray. And yet Dr. Gilot, who was in a position to 

avert permanent damage, failed to split the cast—what every expert, both plaintiff 

and defense, said he should have done.  

The allocations of 100% fault to Dr. Prosser and 0% to Dr. Gilot are 

irreconcilable. These two doctors, both residents in orthopedic surgery, saw the 

same patient and the same post-reduction x-rays. When a verdict is inconsistent in 

this way, the manifest-error standard no longer applies, and the issue must be 

reviewed de novo. Under this standard, either Dr. Gilot should be found 100% at 

fault or the fault should be split 50–50 between Drs. Gilot and Prosser. Even under 

a manifest-error standard of review, Dr. Gilot should be assessed 50% of the fault 

or, at the very least, the 20% that plaintiffs’ counsel himself suggested to the jury. 

Turning to damages, it is readily apparent that an award of $10 million in 

general damages for Dominic’s injury is excessive. His injury was unquestionably 

serious. But awards of $10 million in general damages are reserved for the most 

catastrophic injuries that, through pronounced disfigurement or disability, ruin a 

person’s life. That simply does not describe Dominic, who is gainfully employed 

in the demanding job of deckhand. Nor does it describe the injury to his arm, 

which can be seen, both then and now, in the photographs on p. 23, infra. This is 

simply not an eight-figure injury.  

The first step of the two-step analysis is, therefore, satisfied. A general 

damage award of $10 million is a plain abuse of the jury’s much discretion. In 

reported cases, awards for similar injuries are a fraction of the award here, ranging 

from $325,000 to $800,000 adjusted for inflation. The most that should be awarded 

to Dominic, therefore, is the upper limit, $800,000.  

Finally, any award greater than $500,000 is possible only because the 

Medical Malpractice Act does not apply to Dr. Prosser. Since the Act does not 

apply, its legal-interest provision does not apply. Instead, legal interest should run 
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from the date of judicial demand, i.e., the filing of suit, not the date of the request 

for a medical review panel. Because suit was filed in 2007, this means 13 years of 

legal interest. The district court’s judgment to the contrary should be reversed.  

Argument 

1. The trial court committed legal error in failing to assign any fault to Dr. 
Gilot. 

A. The jury’s fault allocations are inconsistent and irreconcilable, and 
therefore require de novo review. 

Within 19 hours, Dr. Prosser and Dr. Gilot treated the same patient, in the 

same setting, reviewing the same x-rays. According to plaintiffs’ experts—Drs. 

Stokes, Faust, and Haddad—those x-rays plainly showed the cast impinging on the 

antecubital fossa (the inner crook of the elbow), restricting blood circulation and 

eventually leading to compartment syndrome and Volkmann’s contracture. Any 

problem on the x-rays that should have been apparent to Dr. Prosser should have 

been equally apparent to Dr. Gilot. It follows that, if Dr. Prosser was at fault, Dr. 

Gilot was equally at fault. But the jury assigned 100% fault to Dr. Prosser and 0% 

to Dr. Gilot. Dr. Prosser moved for a new trial based in part on the jury’s failure to 

assign any fault to Dr. Gilot, but the trial court denied a new trial. 

Under these facts, the trial court’s failure to order a new trial is legal error, 

warranting de novo review of the fault allocation. This Court has held repeatedly 

that when a jury’s answers on a verdict form are irreconcilably inconsistent, the 

manifest-error standard cannot apply to those answers, and on appeal, the issue 

must be reviewed de novo. See Oddo v. Asbestos Corp., 2014-0004, p. 16 (La. 

App. 4 Cir. 8/20/15), 173 So. 3d 1192, 1205; Stevens v. Scottsdale Ins. Co., 

95-2347, p. 4 (La. App. 4 Cir. 3/27/96), 672 So. 2d 1031, 1033. All other 

Louisiana courts of appeal have held the same.62  

                                                           
62 See Lind v. United Servs. Auto. Ass’n, 2017-0217, p. 15 (La. App. 1 Cir. 1/30/18), 242 So. 3d 

576, 586; Gladney v. May, 29,373, p. 1 (La. App. 2 Cir. 5/7/97), 697 So. 2d 1022, 1023; Castille 
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Here, the 100% fault allocation to Dr. Prosser and the 0% fault allocation to 

Dr. Gilot cannot both be correct. Both orthopedic surgeons treated the treated the 

same patient, in the same setting, reviewing the same x-rays. Dr. Prosser cannot be 

at fault without any fault being assigned to Dr. Gilot. Indeed, plaintiffs’ counsel 

recognized this in closing, suggesting to the jury that some fault be allocated to Dr. 

Gilot. Since the Sousas had settled with Dr. Gilot, counsel’s only reason for doing 

so was his knowledge that failure to assign any fault to Dr. Gilot could not stand. 

But stand it did, with the trial court failing to grant a new trial. Because of the 

inconsistent verdict, this Court must review the fault allocation de novo. Id. 

B. If Dr. Prosser was at fault, then Dr. Gilot was equally at fault. 

Dr. Prosser cannot be held to a higher standard of care than Dr. Gilot. Both 

doctors were residents in orthopedic surgery.63 In fact, Dr. Gilot was the chief 

resident, ranked above Dr. Prosser.64 Dr. Gilot was Dr. Prosser’s backup, the first 

person Dr. Prosser was to call if he needed help treating Dominic.65 Dr. Gilot’s 

standard of care was at least as high as Dr. Prosser’s. 

The centerpiece of plaintiffs’ case against Dr. Prosser was an x-ray taken at 

Children’s Hospital immediately after Dr. Prosser reduced the fracture and put the 

cast on Dominic’s arm. Whether Dr. Prosser was at fault depends on whether he 

correctly interpreted this post-reduction x-ray. Dr. Prosser and his expert Dr. 

Bennett testified that the post-reduction x-ray showed no problem with the cast. 

The testimony of plaintiffs’ experts was just the opposite. All three—Drs. Stokes, 

Faust and Haddad—interpreted the same x-ray as showing a “spike” or “ridge” of 

                                                           

v. St. Martin Parish Sch. Bd., 2015-997, p. 8 (La. App. 3 Cir. 4/27/16), 190 So. 3d 1225, 1231–

32, aff’d in part, rev’d in part on other grounds, 2016-1028 (La. 3/15/17), 218 So. 3d 52; Webb 

v. Horton, 01-978, p. 7 (La. App. 5 Cir. 2/13/02), 812 So. 2d 91, 95. 
63 See 39 R. 55 (at the time, Dr. Prosser was a resident at Children’s Hospital. 
64 39 R. 86. 
65 39 R. 117. 
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plaster pressing on the antecubital fossa of Dominic’s right arm.66 All three of them 

faulted Dr. Prosser for failing to spot the problem on this x-ray.67 In fact, Dr. 

Stokes made clear that “the issue” was not application of the cast itself, but failure 

to spot the problem on the x-ray and correct it before discharging the patient: 

Q. Okay. So, you think the casting technique utilized by Dr. 

Prosser in causing this ridge was below the standard of care for an 

orthopedic third-year resident? 

A. I think—I think the cast—the application of the cast is—the issue 

is that it wasn’t taken care of. It’s certainly possible to do this. 

Anybody could do this, but once you see it, you got to fix it. That’s—

that’s where I think the problem is here. 

Q. So, you think Dr. Prosser, by looking at that x-ray and not 

addressing the clear problem, that ridge, by taking off the cast or 

taking part of the cast off, that that would be below the standard of 

care? 

A. Yes.68 

Dr. Faust agreed that Dr. Prosser, in reviewing the post-reduction x-ray, 

should have spotted the problem, removed the cast, and redone it, and that this 

failure breached the standard of care.69 Likewise, Dr. Haddad faulted Dr. Prosser 

for failing to spot the problem on the post-reduction x-rays: 

If you … look at the x-ray, you can see. If you’re just staring at 

the cast, you can’t see what’s going on below. But it should 

have been seen on those post-reduction x-rays—noticed. And as 

much of a pain in the tail it is to redo it, once you got those 

x-rays and saw that, it should have been redone.70 

 

All three plaintiffs’ experts (Drs. Stokes, Faust, and Haddad) faulted Dr. Prosser 

for discharging Dominic after reviewing this x-ray without first re-doing the cast.71 

Nineteen hours after being discharged by Dr. Prosser, the Sousas returned to 

the Children’s Hospital emergency room, with Connie Sousa reporting symptoms 

                                                           
66 Pl. Ex. 3 at 23–25, 45 (Dr. Stokes’s depo.); 38 R. 82 (Dr. Faust’s testimony that “you can see 

where it’s digging in”); 38 R. 96 (Dr. Haddad describing the cast as depicted on the x-ray). 
67 Pl. Ex. 3 at 30–33 (Dr. Stokes’s depo.); 38 R. 70 (Dr. Faust); 38 R. 110 (Dr. Haddad). 
68 Pl. Ex. 3 at 30. 
69 38 R. 70. 
70 38 R. 110. 
71 Pl. Ex. 3 at 40 (Dr. Stokes’s depo.); 38 R. 70 (Dr. Faust); 38 R. 110 (Dr. Haddad). 
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consistent with an impingement of circulation in Dominic’s right arm. They saw 

Dr. Gilot. According to Dr. Gilot’s notes, he reviewed the same post-reduction 

x-rays that Dr. Prosser had reviewed 19 hours prior. Like Dr. Prosser, Dr. Gilot 

noted only good bone alignment, with no cast impingement.72  Like Dr. Prosser, 

Dr. Gilot discharged Dominic without making any changes to the cast. 

In short, both Dr. Prosser and Dr. Stokes made the same decision about 

Dominic’s care by interpreting this same post-reduction x-ray in the same way, and 

both decided to discharge Dominic after reviewing the x-ray. If Dr. Prosser is 

found at fault, then Dr. Gilot must likewise be found at fault. 

That is the conclusion reached by plaintiffs’ expert, Dr. Stokes. He faulted 

Dr. Gilot for the same reason he faulted Dr. Prosser: failure to react to the x-ray: 

Q. He should have seen the same impingement in the cast that 

Dr. Prosser should have seen and caused, am I correct? 

A. Yes.73 

In fact, Dr. Gilot had more information than Dr. Prosser did about a potential 

problem with the cast. Unlike Dr. Prosser, Dr. Gilot had a patient actually showing 

signs of developing compartment syndrome—numbness and fingers turning blue.74 

This fact was noted by plaintiffs’ expert Dr. Haddad, who opined, “And so, at that 

point, based on my training, the cast should have come off.75 

The plaintiffs’ experts also agreed that at least some of Dominic’s damages 

would have been prevented if Dr. Gilot had complied with the standard of care. Dr. 

Stokes testified that permanent damage would have set in beginning 24 hours after 

                                                           
72 Pl. Ex. 3 at 32–33 (Dr. Stokes’s depo.); see also Joint Ex. 2 at 21 (Dr. Gilot’s note being read 

by Dr. Stokes). See also 38 R. 52 (Dr. Prosser’s testimony reading Dr. Gilot’s note). 
73 Pl. Ex. 3, Stokes depo. at 33–34. 
74 See 38 R. 117 (when Dominic saw Dr. Gilot, there was sufficient evidence of a compartment 

syndrome). 
75 38 R. 101. 
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the cast was placed.76 Because Dr. Gilot saw Dominic 19 hours after the cast was 

placed, he could have prevented the damage by removing the cast then and there: 

Q. And had the cast been cut off within 24 hours, we wouldn’t 

be here today either. 

A. I believe that. 

Q. You agree with that? 

A. Yes, sir.77 

While plaintiffs’ other experts, Drs. Faust and Haddad, thought that some 

permanent damage may have occurred before Dominic returned, they agreed that 

proper treatment by Dr. Gilot would have avoided some of the damage.78 As Dr. 

Haddad put it, Dr. Gilot “missed an opportunity to try to minimize the damage.”79  

In sum: Dr. Prosser’s fault depends on whether he interpreted the post-

reduction x-ray correctly. If he did, then there is no basis for allocating any fault to 

him. If he didn’t, then Dr. Gilot must likewise be found at fault for doing exactly 

the same thing. On this record, the jury’s allocations of 100% fault to Dr. Prosser 

and 0% to Dr. Gilot cannot co-exist. The irreconcilable conflict between these fault 

allocations requires de novo review of this issue. 

On de novo review, this Court should allocate 100% of the fault to Dr. Gilot. 

He, unlike Dr. Prosser, had a patient showing symptoms of a developing 

compartment syndrome, and according to Dr. Stokes, could have prevented any 

permanent damage by responding appropriately. If, on the other hand, the Court 

concludes that some fault should be assigned to Dr. Prosser, then fault should be 

split 50–50 between Drs. Prosser and Gilot, as both doctors had the same training 

                                                           
76 Pl. Ex. 3 at 33. 
77 Pl. Ex. 3 at 45 (Dr. Stokes’s depo.). 
78 See 38 R. 102 (Dr. Haddad’s testimony that Dr. Gilot “missed an opportunity to try to 

minimize the damage”); id. at 118 (Dr. Haddad testifying that “you could minimize the damage” 

within 24 hours, “depend[ing] on when the onset of compartment syndrome took place”); id. at 

79 and 85–86 (Dr. Faust testimony that Dr. Gilot could have averted some of the damage). 
79 38 R. 102. 
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and experience, and both (according to plaintiffs’ experts) misinterpreted the same 

post-reduction x-ray in the same way. 

Even under a manifest-error standard of review, Dr. Gilot must be found to 

be at fault. There is no reasonable basis upon which a jury could allocate all of the 

fault to Dr. Prosser and none to Dr. Gilot. Indeed, plaintiffs’ counsel himself 

recognized this, asking in closing for an 80% fault allocation to Dr. Prosser and 

20% to Dr. Gilot.80 Since the Sousas had settled with Dr. Gilot, there was no other 

reason for their counsel to concede Dr. Gilot’s fault. 

When a jury’s fault allocations are manifestly erroneous, the appellate court 

must reduce a too-high allocation to the highest reasonable percentage and raise a 

too-low allocation to the lowest reasonable percentage. See Clement v. Frey, 

95-1119, pp. 7–8 (La. 1/16/96), 666 So. 2d 607, 611. Here, where Dr. Gilot 

committed exactly the same error—indeed, worse, in the face of numbness and 

Dominic’s fingers having turned blue—Dr. Gilot should be allocated 50% of the 

fault. At a minimum, Dr. Gilot must be allocated at least the 20% fault that the 

Sousas suggested in closing argument. 

2. The jury’s award of $10 million in general damages must be reduced. 

Appellate review of general damages requires a two-step analysis. 

Youn v. Maritime Overseas Corp., 623 So. 2d 1257, 1260 (La. 1993). First, 

the court inquires whether the award for the particular injuries and their 

effects upon this particular injured person constitutes an abuse of the jury’s 

“much discretion.” If so, looking to awards in other cases, the court must 

determine the highest or lowest point reasonably within that discretion. Id. 

Here, the first inquiry is plainly met and the second inquiry leads to a 

significant reduction of general damages.  

                                                           
80 40 R. 20 (suggesting 80% fault allocation to Dr. Prosser and 20% to Dr. Gilot). 
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A. The general-damages award constitutes an abuse of the jury’s 
“much discretion.” 

While tort-victims have the right to be compensated for their injuries and 

suffering, that right must be tempered by a defendant’s right to be cast in damages 

with an award that is not the product of an abuse of discretion. The Supreme Court 

expounded on this initial inquiry in Duncan v. Kansas City S. Ry. Co., 00-0066 

(La. 10/30/00), 773 So. 2d 670. Quoting Youn, 623 So. 2d at 1261, the Court 

explained, “It is only when the award is, in either direction, beyond that which a 

reasonable trier of fact could assess for the effects of the particular injury to the 

particular plaintiff under the particular circumstances that the appellate court 

should increase or decrease the award.” Id. at 12, 773 So. 2d at 682. The question 

on the first step of the analysis, therefore, is not what is the lowest or highest 

award, but rather whether the general damages awarded are those that a reasonable 

trier of fact could assess for this particular injury to this particular plaintiff. 

It is only if this first step is satisfied that prior awards are then looked to for 

the highest and lowest awards sustainable for a particular injury. But this does not 

mean that prior awards play no role on the first step. As the Supreme Court 

explained in Reck v. Stevens, 373 So. 2d 498, 501 (La. 1979), in the initial 

determination of whether there has been an abuse of discretion, an examination of 

prior awards is useful if the facts and circumstances of the prior awards are closely 

similar, and if the award at issue is greatly disproportionate to these awards taken 

as a whole: “The prior awards may serve as an aid in this determination only 

where, on an articulated basis, the present award is shown to be greatly 

disproportionate to past awards (not selected past awards, but the mass of them) for 

(truly) ‘similar’ injuries ....” Reck, 373 So. 2d at 501. In this way, the initial inquiry 

can be tethered to some reference point, not to set a maximum or minimum award, 

but to determine in the first instance if the jury award is even remotely reasonable.  
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As the Supreme Court further explained in Coco v. Winston Industries, Inc., 

341 So. 2d 332 (La. 1976), the proper question on this first step, then, is whether 

an award is so disproportionate to exemplar awards that the fact-finder’s actions 

may be described as an abuse of discretion. An example of this analysis is found in 

Duncan v. Kan. City. Ry., 00-0066 (La. 10/20/00), 773 So. 2d 670. There, the 

Supreme Court studied the “effects of [a] particular injury” to a particular plaintiff. 

The Court considered the general damages awarded to an 11-year old girl who 

suffered catastrophic injury when the church van in which she was riding with her 

sisters was struck by a locomotive. Duncan, at 1, 773 So.2d at 674. She was left a 

quadriplegic. Id. Her medical diagnosis and impairments also included traumatic 

brain injury, scoliosis, neurogenic bladder, neurogenic bowel, muscle spasms, 

contracted extremities, pulmonary insufficiency, a non-functioning left lung, left-

sided hearing loss, severe headaches, anorexia, recurrent pulmonary and bladder 

infections. severe malnutrition, and depression. Id. at 14-15, 773 So.2d at 683. 

Compounding the struggle with her own injuries, she also had to cope with the 

death of her older sister and injuries to her younger sister. Id. She was not able to 

attend school; she spent most of her days in bed; and she mourned the loss of the 

life she once enjoyed. Id. at 15, 773 So.2d at 683. 

Even in the face of these catastrophic injuries and a general damage award 

lower than the award here, the Supreme Court had no problem finding the first step 

of the test satisfied, finding the general damage award of $8 million to be an abuse 

of discretion. Id. Turning to the second step, the Court reduced the general damage 

award from $8 million to $6 million [$11.86 million to $8.9 million adjusted for 

inflation].” Id.81   

                                                           
81 All monetary amounts have been adjusted to account for inflation and rounded up. The 

inflation adjustment is accomplished by use of the Bureau of Labor Statistic’s CPI Inflation 

Calculator, https://data.bls.gov/cgi-bin/cpicalc.pl.  
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The ultimate award in Duncan, for far worse injuries, is less than the general 

damages assessed by the jury here. In this case, the jury awarded Dominic Sousa a 

total of $10 million in general damages, broken down as follows: 

Past, Present, & Future Impairment $3,000,000 

Past, Present, & Future Disfigurement  $2,000,000 

Past, Present, & Future Pain and Suffering $1,500,000 

Past, Present, & Future Mental Anguish and 

Emotional Distress 
$2,000,000 

Past, Present, & Future Loss of Enjoyment of Life  $1,500,000 

TOTAL $10,000,000 

Undoubtedly, Dominic sustained a significant injury. However, just as the 

first step was satisfied in Duncan, considering the particular injury to this 

particular plaintiff, this first step of the test is also met here.  

Dominic was two and a half years old when he broke his arm while playing 

on a trampoline. He subsequently developed compartment syndrome and 

Volkmann’s ischemic contracture. Dr. Faust performed a “salvage” surgery on 

Dominic about two months after Dominic sustained the injury. Dr. Faust testified 

that at that point in time “he was no longer having pain” and “[h]e had full motion 

elsewhere except from the elbow down.”82 

While the surgery was successful in abating Dominic’s pain, it was 

unsuccessful in improving Dominic’s ability to use his right arm as more than just 

a “helper hand,” with “some flexion/extension in his fingers, but . . . poor grip 

strength.”83 Additionally, Dominic experienced bone growth problems in the right 

arm, resulting in a roughly six-inch disparity in the length of his two arms and 

shorter pinky and ring fingers.84 The surgery also left Dominic with a scar in a zig-

                                                           
82 38 R. 61-62. 
83 38 R. R. 73, 90. 
84 38 R. 73, 153. 
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zag pattern along the length of his arm.85 The following two images show 

Dominic’s injuries at two years of age and at the time of trial:86  

     

 

Dominic’s father, Adam Sousa, explained that before the accident, Dominic 

“seemed like a normal two-year-old kid, always digging and messing around, 

playing with his sisters.”87 But after the injury, Dominic “would hide his arm” and 

“wouldn’t want to play with it. . . . He was always walking around with it behind 

his back.”88  He was also made fun of in school.89 But he was a tough kid, and he 

would offset the remarks by inventing explanations for his injuries, “[l]ike he was 

bitten by a shark or an alligator.”90 And as he grew bigger and became “a little 

more intimidating,” he “didn’t let [people] bother him that much.”91 

His mother, Connie Sousa, explained that, because Dominic was so young 

when his injury occurred, it is all he has ever known.92 She viewed the fact that “it 

happened when he was two” as a “silver lining.”93 Indeed, the evidence at trial 

established that, despite the scarring and partial loss of use of his right hand, 

Dominic has no ongoing physical pain and has adapted well to his condition.  

                                                           
85 38 R. 71.  
86 These photographs are included in Plaintiffs’ Ex. 1. 
87 38 R. 128. 
88 38 R. 135-36. 
89 38 R. 136.  
90 38 R. 136.  
91 38 R. 138. 
92 39 R. 33. 
93 39 R. 33. 
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Dominic’s parents both testified that they refused to let Dominic’s 

limitations affect the way they raised him, explaining that “[h]e needed to learn on 

his own what his limitations [were].”94 Connie Sousa testified that Dominic “was 

never really a quitter; he was persistent.”95 Despite his physical limitations, he 

participated in ROTC in high school all four years,96 and he excelled in tae kwon 

do.97 He even went on to earn a second-degree black belt in tae kwon do,98 and has 

been “ranked top ten in the world in the ATA [American Taekwondo Association] 

a few years.”99 And although he was unable to realize his dream of joining the 

military due to his physical limitations, he got a job on a boat as a deckhand.  

All things considered, the jury’s $10 million general-damages award is an 

abuse of discretion. An eight-figure award is reserved for the most devastating 

injuries that cause lasting pain and a severe degradation of the quality of life.100 

Dominic’s injury is serious, but fortunately, it does not come near this level.  

Further proof of the $10 million award’s excessiveness is the complete 

absence of special damages. Dominic makes no claim for loss of earning capacity, 

future medical expenses, or any other special damages. To the contrary, he testified 

that he has obtained employment as a deckhand—a physically demanding job. 101 

                                                           
94 38 R. 139.  
95 38 R. 139. 
96 38 R. 140. 
97 38 R. 149. 
98 38 R. 151. 
99 39 R. 38. 
100 For example, a 15 year old boy was awarded $6,000,000 ($10.6 million adjusted for inflation) 

in general damages for catastrophic injuries suffered in a motor vehicle accident, including 

“traumatic amputation of both legs, a severe head injury and concussion, and emotional and 

psychological problems as a consequence of the profound injuries which he sustained.” Simpson 

v. State Through Dep’t of Transp. & Dev., 636 So.2d 608, 615 (La. App. 1 Cir. 1993), as 

corrected on reh’g (Mar. 21, 1994). And a nine year-old boy was awarded $10.8 million ($13.2 

million adjusted for inflation) for multiple catastrophic injuries sustained in a motor vehicle 

collision, including the traumatic amputation of his left arm below the shoulder, its reattachment 

and then re-removal, multiple open fractures of the bones extending into the growth plates in 

both legs, multiple closed fractures in the bones of his right ankle, nerve damage in his right foot, 

and internal injuries to his stomach and pancreas. Forbes v. Cockerham, 2005-1838 (La. App. 1 

Cir. 3/7/08), 985 So.2d 86, rev’d on other grounds, 2008-0762 (La. 1/21/09), 5 So.3d 839.  
101 38 R. 153. 
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His doctors testified that there is no medical treatment recommended for his 

condition.102 While the absence of special damages does not necessarily preclude 

general damages, it does demonstrate that a $10 million general-damages award is 

abusively high in light of Dominic’s physical capabilities and prognosis.  

B.  The highest reasonable award is in a range of $350,000 to $800,000. 

Because the $10 million general-damages award has been shown to be an 

abuse of discretion, it is appropriate to survey awards in other cases involving 

similar injuries, specifically permanent arm disfigurement and disability. 

Dominic’s injuries are similar to those suffered by the plaintiffs in Litton v. 

Ford Motor Co., 554 So.2d 99 (La. App. 2 Cir. 1989); Turner v. State Through 

Dep’t of Transp. & Dev., 509 So.2d 489 (La. App. 3 Cir. 1987); Schysm v. Boyd, 

45,336 (La. App. 2 Cir. 8/16/10), 47 So.3d 977; and Skillman v. Riverside Baptist 

Church of Jefferson Par., 14-727 (La. App. 5 Cir. 5/28/15), 171 So.3d 407. These 

four cases show that the range of judicially approved awards for general damages 

in cases involving arm deformities is between roughly $350,000 and $800,000.  

The claimant in Litton was a 5-year-old boy, Jason, whose arm was 

permanently disabled and disfigured in a car accident. 554 So.2d at 101. His 

orthopedic surgeon testified that his shoulder sustained a brachial plexus traction 

injury with a pre-ganglionic injury, which are permanent and not amenable to 

surgery. Id. at 106. Because of the injury, Jason would suffer permanent 

disfigurement through the withering of his left arm as well as the hunchback effect 

resulting from deterioration of the shoulder muscle. Id. at 107. He would also 

suffer permanent loss of use of his arm, which permanently hung by his side and 

had to be placed in position before he could use any of the muscles in his lower 

arm or hand. Id. at 106. And even once his arm was placed in position, he was 

                                                           
102 38 R. 152.  
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unable to move it unless he picked it up with his other hand. Id. Other evidence 

showed that, after an active pre-accident childhood, he would be unable to enjoy 

the same activities in the future, that he suffered from embarrassment, and that he 

had withdrawn from activities with other children. Id. at 107.  

The trial court awarded Jason a total of $850,000 in general and special 

damages. Id. Although the award was not itemized, the court of appeal presumed 

that it included $438,170 in loss of future earnings, with the remaining $411,830 

($842,507.51 adjusted for inflation) constituting general damages. Id. The court of 

appeal acknowledged that Jason’s injuries and permanent disability were serious, 

but found that a general damage award in excess of $400,000 ($818,306.11 

adjusted for inflation) was excessive. Id. Accordingly, the court of appeal reduced 

the general damage award by $100,000, resulting in a general damage award of 

$311,830. Id. at 107. Adjusted for inflation, the Litton award is $637,930.98. 

Dominic’s $10 million award is 15 times higher. 

Turner involved injuries to a three-and-a-half-year-old boy, Keith, following 

an automobile accident. 509 So.2d at 490. He suffered a spinal cord injury, which 

initially caused paralysis of both arms and legs, though he later regained function 

in his left side. Id. at 493. His injuries required tendon-release surgery in his right 

leg and physical therapy. Id. His injuries also included a significant and permanent 

loss of use and dysfunction of the right side of his body, which would require 

continued medical care through at least the age of eighteen. Id. He also 

experienced bladder and bowel problems; while the bowel problem cleared up 

during the early stages of his recovery, his bladder problems did not. Id. His 

treating physician gave him a 50% loss of use of his body as a whole, and stated 

that the loss was fixed and permanent. Id. at 494. On appeal, the court found that 

Keith “will always be handicapped; he will always have a disfigured right side, 

including a[n] abnormal right hand and abnormal right foot and leg, and a[n] 
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abnormal gait and stride.” Id. The court affirmed the trial court’s general damage 

award of $250,000. Id. Adjusted for inflation, the Turner award is $572,251.55. 

Dominic’s $10 million award is over 17 times higher. 

In Schysm, the plaintiff sustained serious injury to his left upper arm, 

including an open fracture to his humerus and damage to his brachial artery, 

median nerve, and medial antecubital cutaneous nerve. Schysm, pp. 2-3, 47 So.3d 

at 979. As a result of the accident, he had a disability to his left arm, leaving him 

unable to fully bend his arm and hand for nearly a year and a half. Id., p. 24, 47 

So.3d at 990. At the time of trial, he continued to have difficulty straightening his 

fingers, he could not grip with his left hand, he lacked feeling in that hand, and the 

back of his left leg was numb from where nerves were harvested for a nerve graft 

for the injured arm. Id. His quality of life suffered as a result, as he was no longer 

able to play softball and had trouble golfing, hunting, and fishing. Id., p. 27, 47 

So.3d at 991. His wife left him after the accident, and he became dependent on his 

younger children to help with household chores. Id. The court of appeal found the 

general damage award of $675,000 to be appropriate. Id., p. 27, 47 So.3d at 991. 

Adjusted for inflation, the Schysm award is $797,621.87. Dominic’s $10 million 

award is over 12 times higher. 

Finally, in Skillman v. Riverside Baptist Church of Jefferson Par. , 

14-727 (La. App. 5 Cir. 5/28/15), 171 So.3d 407, the court of appeal set the lower 

end of the range. The plaintiff there, a 19-month old, fractured her arm, requiring 

three subsequent surgeries and three to four additional future surgeries, and 

resulting in scarring and multiple deformities in her elbow and arm. The court 

increased the general damage award to $325,000. Although this is what the court 

determined to be the minimum reasonable award, it is telling that it was not more. 

Adjusted for inflation, the Skillman award is $353,732.22. Dominic’s $10 million 

award is over 28 times higher. 
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Cases involving similar injuries to the lower extremities further support 

general damages in a range of $350,000 to $800,000.  

In Butcher v. City of Monroe, 31,932, p. 9 (La. App. 2 Cir. 5/5/99), 737 

So.2d 189, 196, writ denied, 99-1608 (La. 9/17/99), 747 So.2d 566, the court of 

appeal awarded $300,000 in general damages to an 18-year old who sustained 

multiple injuries when he was struck by a car while riding his bicycle. The plaintiff 

suffered “an open comminuted fracture of the right tibia and fibula, a fracture of 

the left ankle, a fracture of the coccyx, a torn medial meniscus in his right knee, 

post-traumatic leg length discrepancy, a subdural hematoma, bruised lungs, a liver 

injury, and multiple abrasions and lacerations.” Id., pp. 2, 10; 737 So.2d at 192, 

196. Adjusted for inflation, the $300,000 award in Butcher is $465,651.62. 

Dominic’s $10 million award is over 21 times higher. 

 In Hoskin v. Plaquemines Par. Gov’t, 97-0061, p. 12 (La. App. 4 Cir. 

12/1/97), 703 So.2d 207, 213, this Court reviewed a $200,000 general-damages 

award to a 42-year-old plaintiff who sustained “a compound fracture of his right 

femur and a very severe crush injury to his left thigh.” He “awaited emergency 

medical assistance in agony for one and a half hours while he feared losing his leg, 

endured an infection and six surgical procedures.” Id., p. 12, 703 So.2d at 213. He 

was left with a “disfiguring scar on his right leg,” “pain and weakness in both 

legs,” “an anatomical disability due to the decreased flexion in his knee,” which 

would likely require two additional surgeries. Id., p. 13, 703 So.2d at 213-14. This 

Court increased the award to $300,000. Id., 703 So.2d at 214. Adjusted for 

inflation, the Hoskin award is $479,797.27. Dominic’s $10 million award is over 

20 times higher. 

In Davis v. State, Dep’t of Transp. & Dev., 94-308, p. 5 (La. App. 3 Cir. 

12/7/94), 647 So.2d 552, 555, a 12-year old girl was awarded $150,000 in general 

damages for injuries sustained in a car accident. She had suffered 14 fractures of 
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her left leg, a fracture of her right scapular, and a right hand injury. Id. She was 

placed in a body cast for over a month after the accident, and she did not return to 

school for a year following the accident. Id. Additionally, she suffered from PTSD 

and permanent disability requiring her to wear a brace for the rest of her life. Id. 

The court of appeal affirmed the $150,000 award, finding that “it was not, in either 

direction, beyond that which a reasonable trier of fact could assess under the facts 

of [the] case.” Id. at 6, 647 So.2d at 556. Adjusted for inflation, the Davis award is 

$257,456.09. Dominic’s $10 million award is over 38 times higher. 

These awards for similar injuries in both upper and lower extremities lead to 

two conclusions. First, taken as a whole, they confirm that, as shown above, an 

award of $10 million for Dominic’s injury grossly exceeds the universe of awards 

that might be found appropriate in a case of this type by a factor of at least 12. See 

Reck, 373 So. 2d at 501 (the “mass” of similar awards are properly considered on 

the first step). Thus, the jury’s award was an abuse of its discretion, requiring 

appellate intervention. Second, the permissible range of general damages for 

similar injuries—in most cases for worse injuries—is between $350,000 and 

$800,000. The award, therefore, must be decreased to the highest, $800,000. 

3. Legal interest should run from the date of judicial demand. 

Under Louisiana law, legal interest “shall attach from date of judicial 

demand, on all judgments, sounding in damages, ‘ex delicto’, which may be 

rendered by any of the courts.” La. R.S. 13:4203 (emphasis added). A demand may 

be made by commencing a civil action in a court of competent jurisdiction, which 

occurs upon “the filing of a pleading presenting the demand.” La. Code Civ. Proc. 

art. 421. But instead of relying on this governing legislation and awarding legal 

interest from the date this lawsuit was filed, the trial court awarded legal interest 

under the Louisiana Medical Malpractice Act from the date a complaint was filed 

instituting a medical review panel. In doing so, the trial court legally erred because 
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the Act—including its legal-interest provision—does not apply to Dr. Prosser. If it 

did, the damage award against him would be capped at $500,000. 

The Medical Malpractice Act itself requires this conclusion. When a 

health-care provider has not qualified under the Act, none of its provisions applies. 

“A health care provider who fails to qualify under this Part is not covered by the 

provisions of this Part and is subject to liability under the law without regard to the 

provisions of this Part.” La. R.S. 40:1231.1(D).103 Because Dr. Prosser did not file 

the paperwork to qualify under the Act, he does not benefit from its liability cap. 

See La. R.S. 40:1231.2(B). But for the same reason, he is also not subject to  

La. R.S. 40:1231.8(M), providing for legal interest from the filing of a request for a 

medical review panel.104 Because § 1231.8(M) cannot apply, any legal interest can 

run only from the date of judicial demand under La. R.S. 13:4203. 

While this Court has previously affirmed a pre-judgment award running 

from a complaint instituting a medical review panel in similar circumstances in 

Johnson v. Ray, 2012-0006, p. 12-13 (La. App. 4 Cir. 12/5/12), 106 So.3d 629, 

638, it appears that the Johnson court did not consider La. R.S. 40:1231.1(D). As 

shown above, this statute makes the entire Act—not just the damages cap—

inapplicable to a non-qualified health-care provider. 

Under our civilian system, legislation prevails over contrary jurisprudence. 

As the Supreme Court explained in Doerr v. Mobil Oil Corp., 2000-0947, p. 12 

(La. 12/19/00), 774 So.2d 119, 128: 

The Civil Code establishes only two sources of law in Louisiana: 

legislation and custom. Within these two categories, legislation is 

superior to custom and will supercede it in every instance. Judicial 

                                                           
103 For convenience, this brief refers to the current version of the Medical Malpractice Act as 

renumbered in 2015. Because Dominic’s injury occurred in May 2002, the version of the Act 

then in effect would apply. But the provision making the entire Act inapplicable to a non-

qualified health-care provider has existed since the Act’s creation in 1975. See La. Acts 1975, 

No. 817 (Reg. Sess.), enacting La. R.S. 40:1299.41(D). 
104 Current La. R.S.40:1231.8(M) was originally enacted as R.S. 40:1299.47(M) by La. Acts 

1983, No. 402 (Reg. Sess.). For convenience, this brief refers to the current numbering of the 

statute. 
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decisions, on the other hand, are not intended to be an authoritative 

source of law in Louisiana. Consequently, Louisiana courts have 

frequently noted that our civilian tradition does not recognize the 

doctrine of stare decisis in our state.  

The upshot, as the Supreme Court explained, is that “a single decision is not 

binding on our courts….” That is certainly true here where the single decision 

overlooked the controlling legislation. The plain language of the La. R.S. 

40:1231.1(D) makes the rest of the Act inapplicable to Dr. Prosser. Thus, interest is 

governed by R.S. 13:4203 and runs from the date of judicial demand.    

Conclusion and Prayer for Relief 

Dr. Prosser and Prime Healthcare pray that this Court review the fault 

allocations de novo and either allocate 100% of the fault to Dr. Gilot or split the 

fault 50–50 between Drs. Gilot and Prosser. Alternatively, if this Court applies 

manifest-error review to the fault allocations, it should still find Dr. Gilot to be 

50% at fault or, at a minimum, 20% at fault. If this Court reaches general damages, 

it should reduce the $10 million award to $800,000, the highest reasonable award. 

This Court should also amend the trial court’s judgment to decree that any legal 

interest runs from July 11, 2007, the date of judicial demand. 

Respectfully submitted, 
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