COURT OF APPEAL
FIFTH CIRCUIT
STATE OF LOUISIANA

No.

IN RE: GRAMERCY PLANT EXPLOSION AT KAISER

On Application for Supervisory Writ
to the 23rd Judicia District Court,
Parish of St. James
Hon. Pegram J. Mire, Judge

Thomas & Betts Corp.’s
Application for Supervisory Writ

Request for Expedited Consideration
Request for Stay Order

Louis C. LaCour, Jr., # 14102,
Appeal Counsel

Raymond P. Ward, # 20404

ADAMSAND REESELLP

4500 One Shell Square

New Orleans, LA 70139

Tel: (504) 585-0328

Fax: (504) 566-0210

Email: louis.lacour@arlaw.com

Ernest P. Gieger, Jr., # 6154
Andrew A. Braun, # 3415
GIEGER, LABORDE &

L APEROUSE, LLC
4800 One Shell Square
New Orleans, LA 70139
Tel: (504) 561-0400
Fax: (504) 561-1011

Robert E. Winn, # 11136

Sharon Cormack Mize, # 17716
SESSIONS, FISHMAN & NATHAN, LLP
201 St. Charles Ave. 35th Floor
New Orleans, LA 70170-3500
Tel: (504) 582-1500

Fax: (504) 582-1555

Counsal for Applicant, Thomas and Betts Corp.



Affidavit of Verification and SEIVICE .......coovveieiirie s 2
Request for Expedited ConSideration ..........ccoeeviiiiiniennin e 3
JUriSOICIONal SEALEMENT ......ccee et sre e e e eneeeneeas 4
Statement Of the Case........covvv i e 4
[SSUE PrESENTEA. ... .ottt re e 7
ASSIGNMENE OF EXTON ....eiiviiceie ettt ae e sre e snneenneenns 7
F N 0 100 11 | SRS 7

1. Thetria court judgment is contrary to this Court’sjudgment............cccoveeee. 8

2. ReqUESE fOr SANCLIONS......ccitieiieiiii ettt neas 12
(@0 Tox 11 Lo o 14
Appendix

Exh. 1: Tria Court’s Judgment of July 20, 2006

Exh. 2: T& B’ s notice of intent to seek supervisory writ

Exh. 3: Trial court’s order setting return date for writ application
Exh. 4: Trial court’s judgment granting INOV

Exh. 5: Motion and order of suspensive appeal

Exh. 6: Hayes s original appellate brief, Appeal No. 04-C-1151 through
04-C-1191

Exh. 7: Hayes s motion to enlarge time for oral argument in Appeal No. 04-
CA-1151 through 04-CA-1191

Exh. 8: This Court’s March 28, 2006 in Appeal No. 04-CA-1151 through
04-CA-1191

Exh. 9: Louisiana Supreme Court’ swrit denial of June 14, 2006
Exh. 10: Hayes' s motion to enforce judgment (minus attached exhibits)

Exh. 11: This Court’s July 7, 2006 writ denial, No. 06-C-453.



Affidavit of Verification and Service
State of Louisiana
Parish of Orleans
Before me, Notary, personally came and appeared L ouis C. LaCour Jr.,
who, after being sworn by me, Notary, stated that the allegations in this writ
application are true, and that a copy of this application has been served on the

following persons by means equally prompt as that used for filing:

Walter C. Dumas, #5163

Patti Durio Hatch #22719

Dumas & Associates Law Corp.

The Lawyer’s Complex

1263 Government Street

P.O. Box 1366

Baton Rouge, Louisiana, 70821-1366
(225) 383-4701

-and-

Hon. Pegram J. Mire, Jr.

Judge, 23rd Judicial District Court
114 Nichols Avenue
Donadsonville, Louisiana 70346
(225) 473-8714

Louis C. LaCour, Jr.

Notary Public



Request for Expedited Consideration and
Request for Stay Order

On March 28, 2006, this Court reversed an $88.75 million INOV against
applicant, Thomas & Betts Corp. (“T&B"), and reinstated a defense verdict in
T&B’sfavor. Inre Gramercy Plant Explosion at Kaiser, 04-1151 c/w and through
04-1191 (La. App. 5 Cir. 3/28/06), 927 So. 2d 492, writ denied, 2006-1003 (La.
6/14/06)." Despite the reversal of the INOV, the trial court has rendered a
judgment purporting to allow one of the plaintiff—appellees, Terrence Hayes, to
execute his $5 million portion of the INOV against T& B.? Besides lacking any
legal justification, the trial court’s judgment threatens irreparable injury and
disruption to T& B’ s business operations. T& B requests that the Court give this
application expedited consideration, or that the Court immediately stay thetrial

court’ s judgment pending this Court’ s consideration of T& B’ s application.

1 Exh. 8infra.
2 Exh. 1infra.



Jurisdictional Statement

Applicant, Thomas & Betts Corp., invokes this Court’ s supervisory
jurisdiction under La. C.C.P. Art. 2201 and Rule 4, Unif. Rules of La. Cts. of
Appeal. Thiswrit application istimely under Rule 4-3. The judgment complained
of was rendered on July 20, 2006.% T& B gave notice of itsintent to seek a
supervisory writ on July 26, 2006.*

Despite every effort by counsel to obtain a signed order setting areturn day,
it was not possible to do so in sufficient time to present with this application.
Though contact was made with the trial judge’s office in order to arrange for
execution of the order, and despite being told to travel to the judge’s office to do
so, when the courier arrived with the notice and order he was advised that the
judge had left for the day and would be otherwise unreachable. When the executed
order isreceived, it will be immediately filed with this Court.

Given the urgency of this application, and itsfiling only two days after
notice of the judgment, applicant believes that it has complied with the spirit, if not

the letter, of the rule requiring attachment of the return-day order.

Statement of the Case
On July 5, 1999, one or more explosions occurred at the Kaiser plant in
Gramercy, La. The incident generated scores of lawsuits, most of which were
consolidated in the 23rd JDC, St. James Parish. Among the many lawsuits were
those by Kaiser Aluminum & Chemical Corp., AXA Global Riskset al. (Kaiser's
reinsurers), and Terrence Hayes. Thomas & Betts Corp. (T& B) was one of
numerous defendants named in many of those lawsuits. In the fall of 2001, a six-

week jury trial was held in the district court. Before and during trial, many claims

3 Exh. linfra.
* Exh. 2 (notice of intent) and Exh. 3 (order setting return date), infra.



settled. By the time the jury delivered its verdict, the few claims remaining
included those of Kaiser, AXA, Hayes, and the class-action representatives against
T& B and another defendant. The jury exonerated T& B, assigning 75% fault to
Kaiser, 25% fault to defendants who had settled, and 0% fault to T& B.

Kaiser, AXA, Hayes, and the class moved for INOV and a conditional new
trial. The district court rendered a single judgment granting both INOV and
conditional new trial to the various movers.”

T& B appealed that judgment, seeking reversal of both the INOV and
conditional new trial.’ While the case was on the appeal, the class-action aspect
was settled, leaving Kaiser, AXA, and Hayes as the only appellees.

As an appellee, Hayes participated fully in the appellate proceedings. He
was served with T&B’s original brief, after which he filed his own brief,
addressing both the INOV and new-trial issues.” In the days leading up to oral
argument, he signed a motion seeking to enlarge the time for oral argument in this
Court.? After this Court denied the motion, he negotiated with Kaiser—AXA’s
counsel to split the argument time allotted to appellees. When the day of oral
argument arrived, he sat at counsel table, took a portion of the appellees’ argument
time, and delivered oral argument to the three-judge panel. In short, he participated
in every aspect of the appellate proceedings leading up to this Court’ s judgment.

On March 28, 2006, this Court reversed the district court’s judgment and
reinstated the jury verdict exonerating T& B. Although the Court taxed costs to

Kaiser—AXA alone, its decree was unrestricted to any appellee:

® Exh. 4 infra.
® Exh. 5infra.
" Exh. 6 infra.
8 Exh. 7 infra.



DECREE

For the foregoing reasons, the judgment of the district court is
reversed and the jury verdict isreinstated. Costs of this appeal are
assessed to the appellees, Kaiser and AXA.

REVERSED; VERDICT REINSTATED °

The cover page of this Court’s decision lists Hayes as the first appellee.’® Hence,
this Court undoubtedly considered Hayes a party affected by its judgment.

This Court’s March 28 judgment is now final. Hayes elected not to apply to
the Louisiana Supreme Court for writs. Kaiser and AXA applied for writs, but their
writ application was denied.™

Despite the unqualified, unambiguous language of this Court’s decree and
Hayes' s full participation in the appellate proceedings leading to that decree,
Hayes now takes the position that he was not a party to the appeal after all, and that
therefore, this Court’s decree does not apply to him.*> He filed amotion in the
district court to enter a“judgment” purporting to enforce the reversed INOV."?
Before the hearing of Hayes' s motion, T& B applied to this Court for awrit of
prohibition, seeking to prevent the trial court from hearing Hayes' s motion.
Although this Court denied that writ application as premature (because the trial
court had not yet decided the issue), this Court invited T& B to apply for

supervisory review following the tria court’s decision.*

° Exh. 8 p. 17 infra.
1d. p. 1.

1 Exh. 9infra.

12 Exh. 10infra.

3 Exh. 1infra.

“ Exh. 11 infra.



On July 10, 2006, the trial court held a hearing of Hayes' s motion, and took

the matter under advisement. On July 20, the trial court granted Hayes' s motion.™

Issue Presented
Did the March 28, 2006 decision of this Court adjudicate the claims of

Terrence Hayes against Thomas & Betts?

Assignment of Error
The district court erred by granting a motion to enforce aJNOV in Hayes's
favor after this Court reversed the INOV and reinstated the jury verdict

exonerating T&B.

Argument

On March 28, 2006 this Court issued its decision in the matter entitled Inre
Gramercy Plant Explosion at Kaiser, 04-1151 (La. App. 5 Cir. 3/28/06), 927
So. 2d 492, writ denied, 2006-1003 (La. 6/14/06). In that decision, this Court
reversed the trial court’s grant of INOV and reinstated the original jury verdict
exonerating T&B.

One of the appelleesin the appeal was Terrence Hayes, represented by Mr.
Walter Dumas. Asthe court will note from the record in the prior appeal and recall
from its own observation, Mr. Dumas—on behalf of Mr. Hayes— fully partici-
pated in the appeal, and shared oral argument with counsel for Kaiser/AXA. He did
so because he knew his client’ s interests were at stake as one of the beneficiaries of
the trial court’s INOV against T& B. Now, with the appeal having resulted in
reinstatement of the defense verdict, he contends that the judgment on appeal does
not apply to him — despite his full participation in the proceedings before this

Court during the appeal .

15 Exh. 1Linfra.



As described more fully below, there is no legitimate question that all
plaintiffs’ claims against T& B, including Hayes's, were resolved in T& B’ s favor
by this Court. Y et, choosing to ignore this simple truth, Hayes has obtained from
thetrial court a judgment purporting to “enforce” a non-existent INOV in his

favor, in patent disregard of this Court’s decision.

1. The trial court’s judgment is contrary to this Court’s March 28
judgment.

Parties appeal judgments, not motions for judgment. There was one
judgment by the 23rd JDC granting JINOV and new trial to various parties. T&B
appealed that one judgment in its entirety. And this Court reversed that same
judgment in its entirety. Although the Court’ s taxation of costsis restricted to
Kaiser and AXA, its decree reversing the 23rd JDC judgment and reinstating the
jury verdict isnot similarly restricted:

For the foregoing reasons, the judgment of the district court is
reversed and the jury verdict isreinstated. Costs of this appeal are
assessed to the appellees, Kaiser and AXA.

REVERSED; VERDICT REINSTATED

Nowherein its judgment does this Court affirm anything in Hayes' s favor.

In an attempt to escape this Court’ s plain, unambiguous decree, Hayes
resorts to picking apart T& B’ s appellate brief. His chief argument isthat the
assignment of errorsin T&B’s original brief did not name him as one of the parties
who moved the 23rd JDC for INOV.™ Thetrial court accepted this assignment-of-

errors argument as justification for disregarding this Court’ s decree.

1® There is good reason why T& B’s assignment of errors referred to “Kaiser’s and Axa s motion
for [INOV]” and not Hayes's. Hayes s motion for JNOV, just one page long (not counting
signature block), was a simple adoption of Kaiser’sand AXA’s motions. His entire argument for
JNOV was asfollows:

Plaintiff, Terrence Hayes, ... adopt[s] by reference the supporting memorandum
of Kaiser, ... and AXA Global Riskset al.... The evidence presented at trial
supports the instant motion inasmuch as the verdict is completely inconsistent
with the evidence.



Any issue that might have been raised over T& B’ s assignment of errorsis
moot. This Court has decided the case, and its decree is what counts now. That
decree reverses the 23rd JDC judgment in its entirety, without restriction to any
appellee. If Hayes believed the decree to be overbroad in light of the assignment of
errors, then he should have applied to this Court for rehearing, or applied to the
Supreme Court for writs. He did neither. His attempt to raise an issue over T&B’s
assignment of errors comes too late, because this Court’ s judgment is now final.

Even if Hayes' s argument about the assignment of errors had been made
timely in a proper court, it would have no merit. An assignment of errorsis not
necessary inacivil appeal. La. C.C.P. Art. 2129. And regardless of how a party
phrases its assignment of errors, the appellate court retains the power to render any
judgment that isjust, legal, and proper upon the record on appeal. La. C.C.P. Art.
2164.

Consistent with these Code articles, the Louisiana Supreme Court has
repeatedly held that a L ouisiana appellate court can decide any issue necessary to
reach ajust result, even if the issue is excluded from the assignment of errors. In
Georgia Gulf Corp. v. Board of Ethics for Public Employees, 96-1907 (La. 5/9/97),
694 So. 2d 173, 175-76, the Court held that due-process issues could be considered
at the appellate level even though the issues were not assigned as error. And in
Nicholasv. Allstate Ins. Co., 99-2522 pp. 6-8 (La. 8/31/00), 765 So. 2d 1017,
1022-23, the Court held that the adequacy of certain jury instructions could be

decided on appeal, even though not assigned as error. Although these controlling

85 R. 22547. Thus, the arguments accepted by the trial court in granting INOV were not
advanced by Hayes, but by Kaiser—AXA. T&B had thisin mind when it wrote its appellate brief,
hence the references to Kaiser—AXA’s motion. This Court must have had the same thing in mind
when it wrote its opinion; after all, the appellate record before this Court included Hayes' s one-
sentence adoption of Kaiser—AXA’s JINOV papers. This Court knew, as T& B knew, that the
parties carrying the ball on the INOV motion were Kaiser and AXA, and that the issues and
arguments were identical.



authorities were cited below, they are not mentioned in Hayes sfilings or in the
trial court’ s judgment.

Also absent from the trial court’s judgment is the L ouisiana decision most
closely on point: Greenfield v. Lykes Bros. Steamship Co., 02-1377 p.4n. 2 (La
App. 1 Cir. 5/9/03), 848 So. 2d 30, 32 n. 2. In Greenfield, a plaintiff appealed a
judgment on an exception of prescription in favor of six defendants. But in his
assignment of errors, he referred to only one of the six. Nevertheless, the Court of
Appeal rendered judgment of reversal asto all six defendants. Id. p. 9, 848 So. 2d
at 34. In the Court of Appeal’s mind, Articles 2129 and 2164 and the Supreme
Court’ s Nicholas decision rendered any omission of other defendants from the
assignment of errorsinconsequential:

While all four assignments of error relate to “ defendant, Westing-

house,” it is apparent from the argument in brief that Mr. Greenfield is

also challenging the efficacy of the judgment as to the other five

named defendants on the same grounds that he is challenging the

judgment rendered in favor of Viacom, Inc. [Westinghouse's

successor]. In considering Mr. Greenfield' s arguments in these

regards, we note that La. C.C.P. art. 2129 states that assignments of

error are not necessary in any appeal. Under La. C.C.P. art. 2129 and

2164, together with Uniform Rules of Louisiana Court of Appeal,

Rule 1-3, we have clear authority to consider the matters before us

even though there are no specific assignments of error regarding the

judgment in favor of these defendants/ appellees. See Nicholasv.

Allstate Insurance Co., 99-2522, pp. 7-8 (La. 8/31/00), 765 So. 2d
1017, 1022-23.

Id. p. 4 n. 2,848 So. 2d at 32 n. 2. The Court of Appeal further noted that the other
defendants—appellees were served with the appellant’ s brief and responded with
their own appellees’ briefsin which they generally adopted and supported
Westinghouse/VViacom’' s arguments. |d.

The same principles apply here. Here, asin Greenfield, there was one
judgment appealed that was in favor of severa parties. Despite the phrasing of the

assignment of errors, this Court understood that the appellant, T& B, was challeng-

10



ing the appealed judgment asto all appellees. And the grounds for reversal asto
one appellee applied equally to the others.

The similarities do not end there. The conduct of Hayes in this case was the
same as the conduct of the appelleesin Greenfield. Like the appelleesin Green-
field, Hayes s counsel was served with T& B’ s original appellate brief — the one
with the assignment of errors he quoted in his motion and memorandum. After
receiving that brief with T& B’ s assignment of errors, he continued his full
participation in the case as an appellee. He filed an appellee’ s brief, responding to
T&B’s arguments on both INOV and new trial.'” He joined appellees motion to
enlarge the time for oral argument, describing himself in that motion as one of the
appellees.’® When that motion was denied, he negotiated with Kaiser—AXA’s
counsel to split the appellees’ oral-argument time, and appeared personally before
this Court to deliver oral argument. He did all these things after reading T&B'’s
brief with its assignment of errors.

The Greenfield case was cited below, and the similarities between its facts
and those here were discussed at length in T& B’ strial-court brief. Y et neither
Hayes nor the trial court has mentioned Greenfield or attempted to distinguish it.

The only authorities offered by the trial court to support its grant of the
motion are Shear v. Shear, 96-0934 (La. App. 5th Cir. 5/28/97), 695 So. 2d 1026,
and McGowan v. Ramey, 484 So. 2d 785 (La. App. 1st Cir. 1986). But neither case
supports the proposition that an appellate decree, reversing the entirety of the
appealed judgment, is limited by the manner in which the issues were presented to
the appeals court. Rather, this court’s decision in Shear simply held that the Court

could not consider a prescription issue because there was no judgment on that point

7 Exh. 6, infra.
18 Exh. 7, infra.
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inthetrial court. Andin McGowan, the court was unable to consider the appeal
because no error whatsoever was assigned.

Hayes's conduct before this Court proves that his counsel understood two
facts: (1) Hayeswasincluded in T& B’ s appeal; and (2) the Court of Appea’s
judgment would affect Hayes. Having participated fully in the appellate proceed-
ings leading to the Court’ s judgment, Hayes cannot genuinely claim to be
unaffected by that judgment.

2. Request for sanctions.

A lawyer who signs a pleading certifies that the pleading iswell grounded in
fact, iswarranted by existing law or a good-faith argument for change in existing
law, and is not interposed for any improper purpose such as harassment. See La.
C.C.P. Art. 863(B). When alawyer signs a pleading in violation of this provision,
“the court shall impose upon” the lawyer or the lawyer’ s client, or both, “an
appropriate sanction which may include an order to pay the other party or parties
the amount of the reasonable expenses incurred because of the filing of the
pleading, including areasonable attorney’sfee.” La. C.C.P. Art. 863(D).

Here, Hayes s counsel has signed a pleading that is not well grounded in
fact, that disregards the applicable Code of Civil Procedure articles and decisions
of the Louisiana Supreme Court, and that cannot possibly have been filed for any
proper purpose.

A. Not grounded in fact.

This Court’ s decree unambiguously reversed the INOV in its entirety,
without restriction to any appellee. Hayes' s motion, seeking to execute a judgment
that has been reversed, flouts this Court’ s judgment. This alone makes the signing

of Hayes' s motion sanctionable.

12



Moreover, the words in Hayes' s pleading are belied by the actions of his
counsel before this Court. As stated above, after being served with and reading
T&B’soriginal brief with its assignment of errors, Hayes' s counsel continued his
full participation in the appellate proceedings, thus tacitly conceding that he had a
stake in the appeal.

B. Not warranted by law.

Hayes' s motion violates multiple controlling legal authorities. By attempting
to limit this Court’ s judgment through parsing of T&B’s assignment of errors, his
motion violates La. C.C.P. Art. 2129 and the L ouisiana Supreme Court’ s decisions
in Georgia Gulf and Nicholas, cited above. Moreover, he disregards Greenfield,
the L ouisiana decision most closely on point. These authorities have been cited in
two prior filings in opposition to Hayes' s motion: an opposition memorandum in
the trial court and a prior writ application in this Court. Y et to date, Hayes has
failed to distinguish any of these controlling authorities; instead, he has ignored
them. Thetrial court’s failure to mention these controlling authoritiesin its
judgment does not excuse Hayes' s counsel from the responsibility to address them.

C. Interposed to harass T&B.

No legitimate purpose is served by Hayes' s pleading. His position has no
merit, procedurally or substantively. Even if his position had merit, the proper
places to seek relief would have been with this Court (on rehearing) or the
L ouisiana Supreme Court (on writs). The only purpose served by his pleading is an
Improper one: to harass T&B.

In short, counsel’ s signature on Hayes' s pleading is sanctionable under

Article 863, on multiple grounds.

13



Conclusion

This Court’s March 28 judgment begins and ends with these words
(underlining, bold print, and capitalization by this Court):

REVERSED; VERDICT REINSTATED

The judgment under which Mr. Hayes claims recovery—the district court’s
JNOV—no longer exists. The original jury verdict has been made the judgment of
the Court, and that verdict wholly exonerates T& B of any liability to any party,
including Hayes.

The active involvement of Hayes' s counsel in the appellate proceedings —
most of which occurred after he was served with T& B’ s original brief — shows
his clear understanding that Hayes' s rights would be adjudicated by this Court. His
current position is contrary to his prior actions before this Court. His position and
the trial court’s judgment are contrary to the plain language of this Court’ s decree.

In its March 28 judgment, this Court held that the jury had a reasonable basis
for finding T&B blameless.* This holding, now final, is the law of the case, and
renders judgment dismissing Hayes' s clams against T& B entirely “just, legal, and
proper upon the record on appeal.” La. C.C.P. Art. 2164. T&B is entitled to the
benefits of the jury’s verdict and this Court’s March 28 judgment.

For al these reasons, T& B asks that this Court grant a supervisory writ, to
reverse the judgment below, and to state unequivocally (again) that its March 28
judgment appliesto Hayes's claim. T& B further prays that appropriate sanctions

be levied against Hayes's counsel.

9 Exh. 8 pp. 12-15 infra.
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