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Courts at different levels have 
different functions

• Trial court
– Determines the fact
– Makes judgment calls (discovery, evidence, etc.)
– Applies settled law to those facts

• Court of Appeal
– Corrects trial court’s legal errors
– Reviews facts, but under deferential “manifest-error”

standard
• Supreme Court

– Develops the law and the jurisprudence.



Differences between courts of 
appeal and La. Supreme Court

Court of Appeal
• Must decide merits of 

an appeal
• Role is to correct trial 

court errors

Supreme Court
• With some exceptions, 

review is purely 
discretionary, by writ 
of certiorari or review

• Role is to develop law 
and jurisprudence, not 
to correct errors



Topics we will skim

• Court of Appeal
– Civil appeals
– Supervisory writs

• Louisiana Supreme Court practice



Differences between appeals and writs
Appeals

• Generally reviews 
only final judgments 
(some exceptions)

• If judgment 
appealable, party has 
right to review

• Oral argument 
available

• Time-consuming, 
usually requires full 
trial-court record

Writs
• Reviews interlocutory 

judgment

• Review is subject to 
appellate court’s 
discretion

• Oral argument rare.

• Generally quicker than 
an appeal — much 
less paper involved



Civil Appeals

• Read the law.
• Read the rules.

– (Note: Same goes for writ applications to court 
of appeal or La. Supreme Court)



Read the law.

• Civil: La. C.C.P. Arts. 2081-2167
• Criminal: La. C.Cr.P. Arts. 911-923



Read the rules.

• Uniform Rules of Louisiana Courts of Appeal
– Rule 2 (UR 2-1 through 2-20): “The Practice,” covers 

appeals from beginning to end.
– Rule 3 (UR 3-1 through 3-2): “The Special Appeals,”

covers administrative, worker’s compensation, and 
election appeals.

– Rule 4 (UR 4-1 through 4-9): “Writs,” covers 
applications for supervisory or other writs.

• Local rules for each circuit.
– Note: A local rule trumps a uniform rule.



Where can you find the rules?

3 places



The green books



West’s Court Rules pamphlet



The La. Supreme Court’s web 
site











The anatomy of a typical appeal

1. An appealable judgment
2. Motion or petition for appeal
3. Security (for suspensive appeal)
4. Estimated costs
5. Lodging of the record



The anatomy of a typical appeal

6. Answer (optional for appellee)
7. Briefing
8. Oral argument
9. Decision
10. Rehearing?



1. An appealable judgment
• Generally, only a final judgment is appealable. 

(CCP 2083. For exceptions, see materials.)
• A final judgment determines the merits in whole 

or in part. (CCP 1841)
• Some partial final judgment are immediately 

appealable. (CCP 1915A)
• Other partial final judgments require express 

designation of finalilty. (CCP 1915B)
• A final judgment must be signed. (CCP 1911)
• Mailing of notice of judgment starts clock ticking. 

(CCP 1913)



Watch the clock

• Deadlines for taking an appeal are 
jurisdictional. If you miss the deadline, the 
court of appeal does not have jurisdiction.

• You cannot get an extension on an appeal 
deadline.



Ordinary time line for an appeal
  
 

Notice of 
judgment, 
CCP 1913 

Timely 
motion 
for new 
trial or 
JNOV? 

Yes

No

Time it takes 
court to 
decide, and 
clerk to mail, 
notice of 
judgment on 
motion (CCP 
1913), plus: 

7-day period to 
apply for new 
trial or JNOV, 
plus: 

for susp. 
appeal, 
30 days, 
CCP 2087 

for devol. 
appeal, 
60 days, 
CCP 2123



2. Motion or petition for appeal

• Obtain an order of appeal (suspensive or 
devolutive).
– Do this by filing an ex parte motion for appeal 

(suspensive or devolutive) with attached order.
– You don’t have to serve this on opposing 

parties.



Option to designate portion of 
record

• See CCP 2128.
• Must be done within 3 days after taking appeal.
• Advantage: saves money
• Disadvantages:

– Must tip your hand (specify errors). (CCP 2129)
– You’re stuck with whatever errors you specify at 

outset. Can’t expand.



3. Security (for suspensive 
appeal)

• Must be furnished within 30-day period for 
taking suspensive appeal. (CCP 2123)

• For money judgment, security = principal + 
legal interest through date security is 
furnished (CCP 2124 B(1))

• For other kinds of judgments, see CCP 2124 
B(2) and B(2)



What happens next?

• Trial court will set a return date.
• Clerk of Court will send bill for estimated 

costs. (CCP 2126)



4. Estimated costs

• When clerk mails notice of estimated costs, 
you have 20 days to do one of the 
following:
– Pay the bill. (CCP 2126B)
– File application for reduction of costs. (CCP 

2126C).



What happens next?

• Clerk prepares the record. (CCP 2127, 
2127.1)

• Court reporter prepares transcript (CCP 
2127.2)



5. Lodging of the record

• Calendar your briefing deadline (UR 2-12.7)
– Appellant: 25 days
– Appellee: 45 days

• If you want oral argument, request oral 
argument.
– You have 14 days. See Unif. Rule 2-11.4.

• Appellee has 15 days to answer the appeal. 
(CCP 2133A)



5. Lodging of the record

• If you represent the appellant, borrow the record 
from the clerk. Then make a copy for yourself. 
(“Replicate” or “clone” the record.)

• Make sure the record is correct and complete.
– Record can be corrected on appeal (CCP 2132).
– If it’s not in the record, it doesn’t exist, and you can’t 

use it.



6. Appellee’s answer (optional)

• The appellee must answer to the appeal to obtain 
the following (CCP 2133(A)):
– Modification of the judgment in appellee’s favor.
– Damages from appellant (e.g. for frivolous appeal)

• If appellee wants neither of the above, appellee 
can assert, in support of the judgment, any 
argument supported by the record. (CCP 2133(B))



7. The Brief

• Read and follow the rules:
– Form: Unif. Rule 2-12.2.
– Cover: Unif. Rule 2-12.3.
– Content (Appellant): Unif. Rule 2-12.4.
– Content (Appellee): Unif. Rule 2-12.5.
– Content (reply brief): Unif. Rule 2-12.6.
– Amicus brief: Unif. Rule 2-12.11.
– Certificate of service must list parties and their counsel. 

Unif. Rule 2-14.2.



How many copies of my brief 
do I file?

• Original plus 7 copies (Unif. Rule 2-12.1)



How to file your brief

• Take it to the clerk’s office.
• Mail it to the clerk.

– Make sure it gets postmarked no later than your filing 
deadline. Ask the postal clerk to hand-cancel it.

– Get a receipt, a certified-mail receipt, or a registered-
mail receipt. Make sure it’s dated correctly.

– A postage-meter date is not proof of timely mailing.
• Can also file by FedEx or UPS, but you must get 

an official receipt proving it was shipped timely
• See Unif. Rule 2-13.



Read this



Read this



8. Oral argument

Two ways to obtain oral argument:
1. The right way: file timely request for oral 

argument within 14 days after lodging of 
record. (UR 2-11.4).

2. If you mess up # 1 but still want oral 
argument, file a “Motion to Reinstate Oral 
Argument.”



8. Oral argument

• Generally 20 minutes per side.
• Exception: La. 5th Cir.: 15 minutes per side.



Oral argument: Do’s and Don’t’s

• Do not:
– Read your argument
– Read from any other material, especially your brief
– See UR 2-15.3

• Do:
– Prepare, prepare, prepare
– Speak extemporaneously
– Answer questions directly and in a way that advances 

your client’s position.



9. The decision

• Research courts’ scheduled opinion days 
(courts generally publish these on their web 
sites).

• For kinds of decisions (published, unpublished, 
summary disp.), see UR 2-16 through 2-16.4)

• For civil cases, Act 644 changes some of this. 
See p. 27 of materials (enacting new CCP Art. 
2168).



10. Rehearing?

• CCP 2166
• UR 2-18.
• Time to file: 14 days after decision

– UR 2-18.2
– CCP 2166A.



When is rehearing available?

• When court has:
– Granted a writ application on the merits
– Dismissed an appeal
– Ruled on the merits of an appeal

• (UR 2-18.7)



Applications for Supervisory 
Writs



To review an interlocutory 
judgment that:

• Causes irreparable injury; or
• Meets the test of Herlitz Constr. Co. v. Hotel 

Investors of New Iberia, Inc., 396 So.2d 878 (La. 
1981):
– Trial court’s judgment is (at least) arguably incorrect.
– Reversal will terminate the litigation.
– No factual dispute to resolve.



What is irreparable injury

• “The test … is whether any error in the judgment 
may be corrected as a practical matter on appeal 
following determination of the merits.”

• “If the decree [on appeal after final judgment] can 
restore the parties … to the identical position 
which they respectively occupied before … the 
interlocutory decree …, the injury … is clearly not 
irreparable ….”



Irreparable-injury cases

• Improper venue.
• Erroneous granting or denial of trial by jury
• Violation of privilege afforded by La. Code 

of Evid. Chapter 5
• Denial of arbitration
• Order compelling a party to sign a 

compromise



Watch the clock

• The most important thing to remember is 
that an application for supervisory writs will 
always apply to an interlocutory judgment, 
not a final judgment.

• This means that requirement for a signed 
judgment (CCP 1911) does not apply.

• This means that “notice of judgment” is 
determined by CCP 1914, not CCP 1913.



The critical difference between 
appeals and supervisory writs

• Appeals apply, by definition, to final judgment.
– Judgment must be signed (CCP 1911)
– Clerk must mail notice of judgment (CCP 1913)

• Supervisory writs, by definition, apply to 
interlocutory judgments
– Art. 1911 doesn’t apply
– Notice of judgment is determined by Art. 1914, not 

Art. 1913.



When does clock start 
ticking?

• General rule: Rendition of judgment in open court 
constitutes notice to all parties. CCP 1914(A).

• Exception to general rule (CCP 1914(B)): 
Judgment must be reduced to writing if:
– Within 10 days, a party requests it;
– The court so orders; or
– The court takes the interlocutory matter under 

advisement.
• Note: Art. 1914 doesn’t apply to prelim. 

Injunctions. See CCP 1914(E); CCP 3612.



What you must do when the 
clock starts ticking

• Give notice to the trial judge of your intent to seek 
supervisory writ
– Unif. Rule 4-2

• Obtain from the trial judge an order setting the 
time to file the writ application
– Unif. Rule 4-3

• Do the above two things within 30 days of the 
ruling at issue
– “[T]he return date shall not exceed 30 days from the 

date of the ruling at issue.” Unif. Rule 4-3.
• File your writ application within the delay set by 

trial judge



For more clock-watching tips

• Read A Writ in Time, 51 La. B.J. 338 
(Feb./Mar. 2004)



How to write an application for 
supervisory writ

• Form: See Unif. Rule 2-12.2
– See Unif. Rule 4-8 (rules governing appeals 

apply to writ applications unless there’s a 
specific rule governing writs).

• Cover page: follow Unif. Rule 2-12.3
• Contents: Follow Unif. Rule 4-5



Contents of an application for 
supervisory writ

• Index (table of contents) (UR 4-5(a))

• Affidavit of verification (UR 4-5)

• “concise statement of the grounds on which the 
jurisdiction of the court is invoked” (UR 4-5(b))

• Statement of the case (UR 4-5(c))

• Issues or questions of law presented (UR 4-5(d)

• Assignments or specifications of error (UR 4-5(e)



Contents of an application for 
supervisory writ

• Memorandum of law, complying with:
– Unif. Rule 2-12.2 (rule governing form of brief)
– Unif. Rule 2-12.10 (says brief in support of 

motion or application must be filed with the 
motion or application)

• Prayer for relief (Unif. Rule 4-5(e)



Attach to writ application 
copies of the following:

• Order or judgment complained of (if in writing)
• Judge’s reasons for judgment

– Written reasons, if any
– Transcript of oral reasons, if any

• Each pleading on which the judgment, order, or 
ruling is based

• Pertinent court minutes
• The notice of intent and order setting return date 



What are “pleadings on which the 
judgment, order, or ruling was founded”?

• Under CCP 852, pleadings include the 
following:
– Petitions
– Exceptions
– Motions
– Answers

• N.B.: trial-court briefs or memos are not 
“pleadings”



Not mentioned in Rule 4-5

• Any evidence offered in support of or in 
opposition to the motion or exception ruled 
on below



New requirements effective 
Nov. 1, 2006

• Entire submission must be hole-punched and 
bound in two places at top margin, preferably with 
4 ¼ inch metal file fasteners. (New UR 4-5)

• Maximum 250 pages. (If larger, max. 250-page 
volumes.) Id.

• Statement of status, including any trial or hearing 
dates already set. (New UR 4-5(c).)

• If status changes, must notify the court. (New UR 
4-5(l).



If you need expedited 
consideration (Rule 4-4):

• On the cover, in bold, conspicuous print, add the 
words,

“REQUEST FOR EXPEDITED CONSIDERATION”
• Inside, add a statement captioned “Request for 

Expedited Consideration,” stating justification 
for the request and specific time by which action 
is needed on the writ application.
– This statement should be on a separate page.
– Make sure to list the “Request for Expedited 

Consideration”



If you need expedited 
consideration (Rule 4-4):

• Notify trial court and opposing counsel by 
telephone “or other equally prompt means of 
communication” that the writ application has been 
or is about to be filed

• Serve the writ application on trial court and 
opposing counsel “by means equal to the means 
used to file with the appellate court”

• Certify compliance with the above by affidavit 
included in the writ application



Opposition to a writ app.

• Rule 4-7:
– “[T]he court may act peremptorily on the 

application, if circumstances warrant [it], with 
or without a response by the opposing party.”

– Court may also:
• Order a response by the opposing party or a per 

curiam by the trial court
• Assign the case for argument or submission on a day 

selected by the Court



Otherwise, see local rules.

• 1st, 2nd, and 5th Circuits have no local rule 
governing oppositions. We recommend:
– If applicant requested expedited consideration, 

file your opposition a.s.a.p.
– If applicant did not request expedited 

consideration:
• File opposition within 20 days after application (see 

Unif. Rules 4-8 and 2-17.7)
• File motion to set or extend deadline for the 

opposition.



In 3rd Circuit:

• Internal Rule 19:
– Immediately after receiving the writ 

application, contact the court.
– Court will then set the time to file an opposition 

or reply.



In 4th Circuit:
• Local Rule 16. Time to Respond to non-

Emergency Writ
– “[T]he court may adjudicate the application at 

any time after receipt, with or without … a 
response.”

– If no response or no motion for extension filed 
within 10 days after application is filed, court 
presumes that no response will be filed.

– Translation: Within 10 days after writ app. 
filed, file either:

• Your opposition, or
• Motion to extend deadline for opposition.



The court’s decision

• Court may order oral argument, but that’s 
highly unusual. (Unif. R. 4-7.)

• Usually, court will render a decision on the 
briefs, without oral argument.



Rehearing

• Unif. Rule 4-9: says Rules 2-18.1 through 2-18.7 
apply to requests for rehearings related to writ 
applications.

• Unif. Rule 2-8.7: Rehearing will be considered 
when “the court has … [g]ranted a writ application 
on the merits ….”

• Negative implication: Court will not consider an 
application for rehearing following denial of writs.
– This has consequences on timeliness of writ app. to La. 

Supreme Court.



Supreme Court of Louisiana



Supreme Court of Louisiana

• Jurisdiction
– Original jurisdiction over disciplinary proceedings 

against a lawyer or judge
– Appellate jurisdiction over:

• Death-penalty case
• Case where La. Statute has been declared unconstitutional

– Discretionary supervisory jurisdiction (by writ)
– Certified question from Louisiana or federal appellate 

court



Discretionary jurisdiction:
A two-stage process

1. The writ-grant stage
• Applicant applies for writs.
• Respondent files an opposition.
• The Court decides whether to grant writ.
• Writ grant means Court will hear case on merits. (If 

application is for supervisory writ, court may order 
peremptory relief.)

2. The merits stage
• The parties file briefs on the merits.
• Court hears oral argument.
• Court decides the case; issues a published opinion.



Discretionary jurisdiction:
A two-stage process

• The goal in the writ-grant stage:
– For the applicant: get into Court.
– For the respondent: keep the applicant out.

• The goal at the merits stage:
– “Just win, baby.” – Al Davis



Writ-grant rates in LSC (2005)

• Excluding prisoner pro se:
– Civil cases: 6.3%
– Criminal cases: 24.7%



The LSC: Not just another layer of 
appellate review

• “The simplest scheme … is to provide that all appeals from 
the trial courts go to the intermediate court, with the 
supreme court receiving no appeals directly from the trial 
level. The supreme court’s jurisdiction is limited to 
reviewing the intermediate court’s decisions on a 
discretionary basis …. The theory … is that every litigant 
is entitled to one appellate review of a trial court’s 
judgment …. [A]ny further review after the first appeal 
should be provided only in the interest of the law and 
the legal system.
– Boudreaux v. State, DOTD, 2001-1329 p.4 n.5 (La. 

2/26/02), 815 So.2d 7, 10 n.5



The LSC: Not just another layer of 
appellate review

• The question involved in considering a petition for 
review is not whether a case is meritorious, or 
even when it arguably might have been decided 
the other way, but whether it is more important for 
decision than other cases competing for the 
[court’s] attention ….”
– Boudreaux v. State, DOTD, 2001-1329 p.4 n.6 

(La. 2/26/02), 815 So.2d 7, 10 n.6.



Writ-grant considerations

• Rule 10 § 1(a):
– “The grant or denial of an application for writs 

rests within [our] sound judicial discretion …. 
The following, while neither controlling nor 
fully measuring the court’s discretion, indicate 
the character of the reasons that will be 
considered, one or more of which must 
ordinarily be present … for an application to be 
granted: ….”



Writ-grant considerations

1. Conflicting Decisions.
– The decision of a court of appeal conflicts with 

a decision of another court of appeal, this court, 
or the Supreme Court of the United States, on 
the same legal issue.



Writ-grant considerations

2. Significant Unresolved Issues of Law.
– A court of appeal has decided, or sanctioned a 

lower court’s decision of, a significant issue of 
law which has not been, but should be, resolved 
by this court.



Writ-grant considerations

3. Overruling or Modification of 
Controlling Precedents.
– Although the decision of the court of appeal is 

in accord with the controlling precedents of this 
court, the controlling precedents should be 
overruled or substantially modified.



Writ-grant considerations

4. Erroneous Interpretation or Application 
of Constitution or Laws.
– A court of appeal has erroneously interpreted or 

applied the constitution or a law of this state or 
the United States and the decision will cause 
material injustice or significantly affect the 
public interest.



Writ-grant considerations

5. Gross Departure From Proper Judicial 
Proceedings.
– The court of appeal has so far departed from 

proper judicial proceedings or so abused its 
powers, or sanctioned such a departure or abuse 
by a lower court, as to call for an exercise of 
this court’s supervisory authority.



Writ-grant considerations

Rule 10 § 1(b):
– “The application for writs shall address, in 

concise fashion, why the case is appropriate for 
review under the considerations stated in 
subsection (a) above ….”



Boudreaux v. State: the importance 
of writ-grant considerations

• “[W]e carefully screen writ applications 
under the criteria detailed in [Rule 10] §
1(a)…. ‘[T]he application for writs shall 
address, in concise fashion, why the case is 
appropriate for review under the 
considerations stated in [§ 1(a)]…. This 
procedure provides a standard to aid us in 
the exercise of our discretionary authority.”



Boudreaux v. State: the importance 
of writ-grant considerations

• “It is axiomatic that our rules are fashioned to 
assist us in the exercise of our discretionary 
jurisdiction. It is for that reason that we 
promulgated rules that mandate assignments of 
error in the [writ application] and a memorandum 
[addressing] with particularity the reasons why we 
should exercise our discretionary jurisdiction. This 
procedure allows for the best use of our judicial 
function in developing Louisiana jurisprudence.”



Watch the clock

• General rule: Must file within 30 days after 
mailing of the Court of Appeal’s judgment.

• Exception: Must file within 30 days after denial of 
rehearing or judgment on rehearing, if both the 
following apply:
– Rehearing is allowed (remember Unif. R. 2-18.7!); and
– A party has timely applied for rehearing.

• (If either condition does not apply, then a 
rehearing application does not stop the 30-day 
clock.)
– LSC Rule 10 § 5(a).



Elements of a writ application 
(civil case)

• Cover page (see LSC Rule 7 § 3)
• Writ Application Cover Sheet

– Note: this serves as both the verification and the 
certificate of service.

• Index (i.e. table of contents)
• Statement of writ-grant considerations present in 

the case (see LSC Rule 10 § 1(a))
• A memorandum, max. 25 pages
• Appendix



Elements of a writ application 
(civil case)

• The memorandum must contain:
– A statement of the case, summarizing the nature 

of the case and the prior proceedings.
– An assignment of errors in the judgment or 

ruling at issue.
– A summary of the argument.
– An argument of each assignment of error, 

addressing why case is appropriate for review 
under Rule 10 § 1(a).



Elements of a writ application 
(civil case)

• The appendix must contain copies of:
– The trial court’s judgment, order, or ruling.
– Trial court’s reasons for judgment (written or 

transcribed), if available.
– Court of appeal’s order, opinion, or ruling.
– Any ruling by court of appeal on application for 

rehearing.
• Do not include:

– Briefs filed in lower courts.
– Anything else, unless it’s necessary to show why writ 

should be granted.



Additional requirements for 
priority consideration

• Must include one of the following, in front of the 
writ app filing sheet:
– Civil Priority Filing Sheet
– Criminal Priority Filing Sheet
– (Both are available on the Court’s web site)

• Must certify that all counsel and unrepresented 
parties have been notified by telephone or equally 
prompt means  that writ app has been or was about 
to be filed.

• Must serve writ app “by means equal” to way it’s 
filed. (I.e. get it to opposing counsel as quickly as 
you get it to the LSC).



Oppositions

• Should set forth reasons why application should 
not be granted.
– Writ app should show presence of writ-grant 

considerations
– Opposition should do the opposite: show the absence of 

writ-grant considerations

• 25 pages max.
• “[T]he court encourages the filing of oppositions.”

– Rule 10 § 6.



Oppositions

• Time to file
– Generally, within 15 days after filing of writ 

app.
• This deadline can be extended by motion.

– Exception: If application requests emergency 
action or a stay, then file opposition a.s.a.p.



If your writ is granted …

• If supervisory writ or priority consideration, 
Court will likely order peremptory relief.

• If Court grants writ of certiorari or review, 
Court will place case on oral-argument 
calendar and order briefing on the merits.



Just a few pointers on merits 
briefs

• Read Rule 7, cover to cover.
• Time is fairly short

– 25 days after writ grant for applicant
– 45 days after writ grant for respondent
– Extension is possible, but won’t be granted if it would 

delay hearing and determination of case.

• In lieu of filing a merits brief, applicant may file 
15 additional copies of the writ application (Rule 
10 § 7(a)).



Lessons from Boudreaux v. 
State, 815 So.2d 7 (La. 2002)

• Brief each issue raised in the writ app. Any 
issue not briefed will be deemed waived.

• Do not brief any issue that was not raised in 
the writ app.
– Violation of either rule will draw the Court’s 

ire.
– Violation may also result in dismissal of that 

writ you worked so hard to get.



Lessons from Boudreaux v. 
State, 815 So.2d 7 (La. 2002)

• “[W]e find that DOTD has abandoned the 
prescription argument and its argument as to the 
lower courts’ erroneous evidentiary rulings it 
made in its application for writ of certiorari 
because it chose not to brief these issues for oral 
argument.

• “[W]e find the additional questions briefed for 
oral argument, but not contained in the original 
writ application, are not properly before us.”

• Result: “[W]e dismiss our [previously granted] 
writ of certiorari.”



Lessons from Boudreaux v. State, 
DOTD, 815 So.2d 7 (La. 2002):

• Do not brief any issue that was not raised in 
the writ app.

“[I]f this Court is to sharpen the focus on those issues most 
worthy of consideration and hasten the decisional process, 
it is imperative that we not be blind sided after we grant a 
writ application with questions which did not appear in the 
application for a writ of certiorari.”

“We disapprove the practice of smuggling additional 
questions into a case after we grant certiorari.”



For supplemental materials

• Google “new legal writer”
• Look for the URL with “raymondpward” in 

it.
• Look for the entry with “Bridging the Gap”

in the title

• Or see the URL in your materials for this 
session, underneath the table of contents.


